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1 some photographs. To the best of my recollection, 1 Q Did you guys have any discussions about what
2 that's what it conlained. 2 youbelieved, you or Danis believed were Bill Moritz's
3 Q Notices of violation? 3 skill levels as far as the environmental code provisions
4 A | don't recall if there was a nolice of 4 are concerned?
5  violation in the original complaint provided to me. 5 A We may have, but | don't recall exact
3 Q  What did you do, if anything, in response to 6  conversations.
7 the complaint that Danis Bechter had sent to you in May? 7 Q Have you ever seen a situation where, in
3 A ibelieve | contacled the city of Poway to 8  response to a request from a governmental agency for a
%  get more information about it. 9 restoration plan, that somebody submitted a water color
10 Q Towhom did you speak? 190 painting?
11 A Danis Bechier, 11 A Water color paintings, no.
12 Q And when you contacted him, was that via 12 Q  So this was fairly unusual?
13 e-mail or orally? 13 A Yes,
14 A Fdoni recall how the first contact came, 14 Q I'm going to show you what F will mark as
15 Q  What was your purpose for contacting him? 15 Exhibit 52. And we're starting at 52 because we've had
16 A Justto assess, get some information about 16  acouple of other depositions. And this one,
17 what was happening out there. 17  unforiunately, | don't have a separate copy of at this
18 Q@ What did he tell you? 18 point. Sowe're going to have to share.
19 A He teold me that Dr. Moritz had been grading 19 Is Exhibit 52 the water color painting that
20 onhis properly. He had been issued stop work orders. 20 you discussed with Danis Bechter that you've just
21 Ibelieve we discussed a sketch or a waler color 21 testified about?
22 painling that Dr. Moritz had provided regarding how - 22 A Yes.
23 his vision of what he wanted his property to look like. 23 {Exhibit 52 marked)
24 Q Did you discuss Danis Bechler's -- whether 24 BY MR. SIMPSON:
25  Danis Bechter had a belief that Bill Moritz was 25 Q Is it your understanding that that was Bill
18 20
1 unsophisticated? 1 Moriiz's pfan as far as response fo the city of Poway?
2 MR. LEON: Excuse me. 'l object. U's 2 A Yes.
3 vague and ambiguous and could lead to a huge 3 Q Was that something that you fearned about at
4 misunderstanding about what that term means. 4 the outset of your involvement?
5 THE WITNESS: | don't recall. 5 A Yes.
6  BYMR. SIMPSON: 6 Q  And that was May of 20087
7 Q Tell me about the water color sketch. What 7 A Yes.
8 did he say abouf that? 8 Q What was the next thing that you did with
9 A He sald that they had requested Dr. Moritz to 9  respect to this case?
10 restore the stream and provide a plan showing how he 10 A Due to the faci that there were already siop
11 would do that, and they were provided with this water 11 work orders In place, | didn't do anylhing except try to
12 color sketeh, and that, in Danis's estimation, it was 12 keeptabs on it from inilially, because | thought that
13 inadequate. 13 the stop work orders would have put a halt to anylhing
14 Q Did Danis suggest to you that he believed 14 that was going to impact the stream, and that perhaps
15  that because when Danis asked Bill Moritz foraplan and {15 from that point we would be able to address the
16  Bill Moritz gave him a water color picture, that 16 situaiion.
i7  demonstrated that Bill Morilz was unsophisticated asfar {17 Q ‘Whatis the next dale, if you know, that you
18 as environmental requirerents are concerned? 18  were -- that you did anyihing with respect to this case?
19 A ldon't recall him portraying it that way, 19 A | read e-malls after the inilial complaint
20 no, 20 was given to us from Danis Bechter staling that work had
21 Q Did you guys have any conversation at all 21 continued, and that eventually over Memorial Day weekend
22 about what you guys perceived was Bill Moritz's skill 22 the stream had been completely filled in and a pipe had
23 level as far as environmental code provisions are 23 been installed across lhe property. | believe in
24 concerned? 24 belween thal time | also asked for coples of whatever
25 A Could you repeat the question, please? 25 stop work orders, any documentation that the city of
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1 Poway had provided Dr. Moritz. 1 need to comply with it, yes.

2 Q Do you belisve that the RWQCB has the 2 Q  Butwhal does the municipal permit require of

3 authorily to enforce city of Poway grading ordinances? 3 cilies such as the city of Poway, generally speaking?

4 MR. LEON: Calls for legal speculation. 4 A Generally speaking, it requires them to

5 THE WITNESS: Mo, 1 don't know. 5  implement a program to address storm water pollution by

6 BY MR. SIMPSON: &  the implementation of BMPs, enforcemeni of their

7 Q You're an enforcement officer for Regional 7 municipal codes, and having the legal authority {o

8  Woater Quality Control Board to enforce the power of the 8  enforce their own code and comply wilh the permit.

9  regional board, right? 9 Q  And, among olher things, that requires of the
10 A Correct. 10 city to have grading ordinances in place lhat require
11 Q Have you ever enforced grading ordinances for {11 people performing grading on property to have erosion
12 any city within the San Diego reglon? 12 conlvol plans, correci?

13 A No. 13 A Yes.

14 Q Have you ever seen the Regional Water Quality (14 Q And it also requires that the city to

15  Control Board or heard of the Regional Water Quality 15 periodically address the condilion of culveris within

16  Controt Board having done that? 16 the city of Poway, right?

17 A Only in the purview of perhaps the municipal 17 A ¥'m not sure what you mean by that,

18  storm water permits requiring that to comply with those i8 G Whatis a culvert?

18 permits the cities have adequate ordinances to comply 19 A Aculvertis a crossing of a stream or a

20 with that municipal storm water permit. 20  structure that allows waler to pass through it.

21 Q  And the municipal storm water permit you're 21 Q  And that basically conveys storm water from

22 talking about is currently 2007 hyphen 00017 22 one side of a road, for example, to another?

23 A Yes. 23 A 1t can convey water of any kind from one side

24 Q  And that's the order by which the regional 24 lothe olher.

25  board has citles become co-permittees of a permit to 25 Q Andifil's plugged, then the road that the
22 24

1 plan for storm water management? 1 culvert would otherwise allow the waler to pass beneath

2 A Yes. 2 becomes a dam, correct?

3 Q  And that's the authority under which cities 3 A Potentiaily.

4 have to prepare llems such as jurisdictiona! urban 4 Q Do you know whether there is a program or

5 runoff management plans terms? S  there's a requirement of the storm water permits for

6 A Yes, 6  cltles such as the city of Poway to perlodically clean

7 Q Do you know whether the city of Poway has a T ifs culverts?

8  JURMP pertaining to the area In which my client's home 8 A I'm not sure if the municipal storm water

9 slts? 9 permit requires that or not.

10 A Fknow that the city of Poway had a JURMP 10 Q Do you know if there's any other requirement
11 thatincorporates the entire cily within their 11 of the city of Poway to do that cleaning out of culveris
12 jurisdiction. 12 upgradient of my client’'s property under the authority
13 Q Do you know whether that covers the culvers 13 of any code provislon or regulation of any type?

14  and drainage swales along Crocker Read next to the 14 A I'mnot sure.

15  Rattlesnake Creek tributary that's upgradient of my 15 Q What is the next thing you did with respect
16  client's property? 16 to the Morilz property?

17 A Iwould assume so. 17 A The next thing | did was inspect the site on

18 Q And that's because it's with the jurisdiction 18 June 9th, 2008 in anticipation of attending a meeting
19 of the city of Poway? 19 with Dr. Moritz's representative and the city of Poway
20 A Correct. 20 atthe city of Poway building, City Hall.

21 Q Soit's your understanding as an enforcement 21 Q Did you have any conversation with Bill

22 officer for the regional board that the city of Poway 22 Moritz before June 9, 20087

23 must manage storm water upgradient of my client's 23 A No.

24 propeny? 24 Q Did you have any communication with him via
25 A As it pertains to the municipal permit, they 25  e-mail or any other means before June 9, 20087
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1 A No. 1 Q What else did he say?
2 Q How about Lori Moritz? Did you have any 2 A He was concemed about his 90-year-old
3 conversation or communication with Lori Morilz before 3 mother, who was recovering from a broken neck, and who
4 June g, 20087 4 liked to take walks around the property. And he was
5 A No. 5  concerned that the pipe that Dr. Moritz had Installed
6 Q  Now, at the time Bill Moritz -- Flitry fo &  didn't connect lhe dots with the stream and was
7 pulthis properly -- was being assisted by a fellow 7 basically to the - | believe it would be west of where
8  named Stuart Sandrock. Are you aware of that name? 8  the siream used to go, and he was concemed that
9 A Yes. ¢  discharge from that pipe could polentially — his molher
10 Q  And had you had any communication with Stuart {10 could slip and re-injure herself.
11 Sandrock before june 9, 20087 11 Q ' Did he say how his mother was infured?
12 A No. 12 A Abroken neck.
13 Q How about anybody with the Meritz's interests 13 Q Did he say how her neck got broken?
14 inmind before June 9, 2008? Had you had any 14 A No.
15 communications with them before that time? 15 Q Did he describe at all what had been done on
16 A No. 16 the Moritz property?
17 Q How did you get to the property on June 9, 17 A Yes.
18 20087 i8 Q  What did he say?
19 A Danis Bechter drove us, by us,  mean me and 19 A He menticned that —- he talked about the
20 Keliy Fisher of the California Departiment of Fish and 20 Importation of dirt onto the site by truckload.
21  Game, drove us to Crocker Road. 21 Q Did he say how much dirt was imported?
22 Q  And then where did you go? 2z A He couldn't give us an accurate eslimation,
23 A We parked on Crocker Road, and then we went 23 buthe said it was many, many truckloads.
24 tothe adjacent property of Sean Marsden. 24 Q Did he say that he saw the truckioads dump
25 Q OnJune 9, 2008, did you set foot on my 25  theirloads?
26 28
1 client's property? 1 A ldon'trecall,
2 A No. 2 Q Did he say that some of those dump trucks
3 Q  When is the first time that you did that? 3 went onto the properiy to the north of my clienf's
4 A The first time | set foot on your client's 4 propery?
5  property was for the Inspection in which you invited me 3 A 1don't remember him saying that, no.
& {oattend. 6 Q Did he denyil?
1 Q August 28th? 7 A | don't think trucks to the client's property
8 A Yes, that sounds right. 8  north of Dr. Morilz came up in our conversation.
9 Q Did you have an inspection warrant when you 9 Q Did you observe the property to the north of
10 went outto my client's property on June 9, 20087 10 my client's propery on June 9, 20087
11 A No. 11 A No. Well, | saw it. | didn't pay particular
12 Q Did Danis Bechter? 12 attentiontoit.
13 A ldon'tknow. 13 Q  CnJune 9, 2008, did you have an
14 Q  Did Kelly Fisher? 14 understanding where the property line divided between
15 A |don'tknow. 15  the north property and my client's property?
16 Q Youguys went onto Sean Marsden's property? |16 A | assumed it was the access road thal is in
17 A Yes 17  between them, somewhere around there.
18 Q And he's the property owner to the south? 18 Q And you're referming to an access road that
19 A To the south, 12  was an east/west access road on the northern edge of the
20 G Did you speak with Sean Marsden that day? 20 property?
21 A Yes. 21 A Yes.
22 G Whatdid he say? 22 Q Did Sean Marsden say whelher any of lhe soit
23 A | don't recall the conversation completely, 23 thatwas on the Moritz property had migrated onie the
24 but the gist of it was that he was upset at the 24 Marsden property to the south?
25  activities that had occurred on Dr. Moritz's property. 25 A 1don't recall him saying that.
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1 G Did he say he was concemed about that 1 for the United States Census as a data input operator
2 occurring at some point in the future? 2 for the census, 2000 census.
3 A ldontrecall 3 Q And then you got a job here?
4 Q  From the standpoint of the RWQCB, were you as 4 A |interviewed with the regional board and got
5  an enforcement officer concemed about what you observed | 5  ajob here.
& on the Morilz property as of June 8, 20087 6 Q What was discussed at the June 9, 2008
7 A Yes, 7 meeting that you've festified about earlier?
8 Q  What concems did you have? 8 MR. LEON: Vague and ambiguous. Discussed
g A | had concems that the pipe had been placed 9  among who?
10 impropery and that it could potentially cause erosion 10 BY MR. SIMPSON:
11 onto Mr. Marsden's property. | had concems that a 11 Q  You can answer if you understand.
12 slream had been filfed in without the proper permits. | 12 A We discussed the situation and our
13 had concerns that this project had beer conducted 13 expeclations of whaf was necessary o remedy the
14 potenlially by someone who is not a civil engineer, and 14 situation.
15 | had concems that the sail that had been imported onto 15 Q  What did Mr, Sandrock say?
16  fhe site was not properly compacted and ihat there was 18 A He discussed personality conflicts with city
17 no erosion and sediment controls to preventthe movement 117 of Poway staff, that he was there to try and work
18 of sediment onto Mr. Marsden's property should a 18  towards some sort of resolution to this situation, that
19 significant rain event ocour. 19  he wanted to get facts and bring -- he basically said he
20 Q  Asof June 9, did you have any olher 20 wanted to bring everyone together and try 1o come to
21 concems? 21 some sort of resolution to this.
22 A | can't think of any other concemns | had at 22 Q  Did he say where the personality conflicts
23 that point, 23 were? Between who?
24 Q Can you discuss for me, if you would, your 24 A | believe it was with Don Sharp, an inspector
25  educalional backgreund? 25  for the city of Poway.
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1 A From where would you like me to start? 1 Q Don, D-0-n?
2 Q Somelime after high school. How about that. 2 A Yes.
3 A Okay. | received a bachelor of science in 3 Q  Between Don Sharp and who?
4 environmental science from Scnoma State University, with 4 A And Dr. Moniz.
5  aconcentration in water quality. As part of my 5 G What did he say about that?
6  bachelor of science program, | was required {o do an 6 A | don't recall he exact conversations, but
7 internship prior {o graduation, and 1 interned at the 7 basically that there was a personality conflict between
§  North Coast Regional Water Quality Control Board for a 8  Dr. Morifz and Don Sharp.
9 pericd of approximately a year. And a bachelor of 9 @ What was the next thing that you did with
10 science is the highest level of education I've received. 10 respect 1o this matter?
11 Q What jobs did you have before coming fo the 11 A | —atihe meeting, | informed Mr. Sandrock
12 San Diego Regicnal Water Quality Conlrot Board? 12 that the regicnal board was contemplating issuing a
13 A Quite a few. 13 cleanup and abatement order, and | tried to give him a
14 Q  What jobs did you have after college and 14  [ittle background on thal, and tell him what the cleanup
15 before — 15  and abatement order was and what it would most fikely
16 A After college and before coming -- I'm somry. 16  require.
17 I'msomy. 17 @ Did you explain to him the extent of the
18 Q  I'm having a hard time finishing my questions 18 cleanup and abatement order that you were conlemplating
19 because somelimes I'm not fully, well, caffeinated. | 19 al that point?
20 don't know. 20 A | explained to him that the cleanup and
21 In any event, before coming to RWQCE and 21  abatement order would require his client to remove lhe
22 after college, what jobs did you have? 22 pipe and restore the creek to its pre-impact conditions.
23 A After graduation, | moved with my wife here 23 Q  Why was it that you were contemplating a
24 to San Diego. And while awaiting an Interview with the 24 cleanup and abatement order as of June 9, 20082
25  San Diego Regional Water Quality Control Board, } worked {25 A Because that's generally the appropriate
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1 enforcement action to take in a case like this. 1 G In the rainy season, April 20057
2 Q When you say "a cass like this," what do you 2 A 1don't recall the exact date that she was
3  mean? 3 therein 2005. | was subsequently provided photos from
4 A Anillegal filling of a waters of the state. 4 her visit in 2005.
5 Q When you say waters of the stale, what do you 5 Q And you saw water in one of those pholos?
& mean by that? 6 A Yes.
7 A I mean any ground or surface or saline waters 7 Q  She provided you with three photos?
8  contained within the State of California. 8 A [ don't recall how many. One pholo. One
9 Q s it your understanding that any ground 9  photo.
10 that's filled in is within the jurisdiction of the 10 Q  And that was a close-up showing water in the
11 regional board hers in San Diego? 11 gully?
12 A What do you mean by "any ground"”? 12 A It was a photograph taken on the northem
13 Q  Well, as | understood what your last answer 13 property looking soulh towards Dr. Morilz's property,
14 was, that you befleved -- well, strike that. Let's go 14 which showed an ephemeral stream — it showed a stream
15  back to your last answer. 15 with water flowing in it.
te {Record read) 16 Q  ¥mgoing to show you what Il mark as
i7  BY MR SIMPSON: 17 Exhibit 53. And thatis indicated on there — well, is
18 Q Isityour understanding that waters of the 18 this the photo that Kelly Fisher provided you?
19 state means ground or ground water? 13 A Yes.
20 A Ground water. 20 {Exhibit 53 marked}
21 Q Sowhen you're talking about waters of the 21 BY MR, SIMPSON:;
22 state, your understanding of that term is ground water, |22 Q s it your understanding that this was taken
23 surface water or saline water? 23 onApil i1, 20057
24 A Correct. 24 A Yes.
25 Q The Moritz property, when you ohsarved it 25 Q  And is that your handwriling beneath the
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1 before June 9, had you ever seen any water in there? 1 photograph?
2 A | hadn'i observed the property prior to 2 A Yes.
3 June9. 3 Q  Any understanding where {he property line is
4 Q OnJune 9, was there any water in there? 4 between my client's property and the property fo the
5 A OnJupe 9, at the meeling, we looked over 5  north?
&  topographic maps that the Depariment of Fish and Game 6 A would assume it would be that fence, but
7 had, and we discussed the fact that Kelly Fisher had 7 {--1don'tknow for sure. '
8  been oul there in 2005 and what she had observed, and 8§ Q Is it your understanding that that's an
% her observation that there were in fact walers of the 9 access road thal's within the two fences that are shown
10 state on the property north and on Dr. Moritz's 10 in the upper portion of the photograph?
11 property. 11 A it would seem so, yes.
12 Q OnJune 9, did you observe any water on the iz QG Do you have an understanding as to whether
13 Moritz property? 13 this is my client's property shown in the background of
14 A No. 14  this photograph?
15 Q Have you ever personally observed water on 15 A Only by the fact that that is what Kelly
16  the Morilz property? 16  Fisher iold me, and that is what the ¢aption of the
17 A Personally? 17  photo she provided me says.
18 Q Yes. 18 Q You don't have any firsthand knowledge of
19 A No. 19 what's depicted in this photograph, right?
20 Q  The information about water having been on 20 A idon't understand.
21 the Moritz property came from a discussion that you had 21 Q  Youweren't there when this photo was taken?
22 with Kelly Fisher, right? 22 A No, | was not.
23 A Yes, 23 Q  You don’'t know for sure that this is my
24 Q  And that was from her visit in 2005, right? 24 client's property, right?
25 A Corect. 25 A No. |can only assume that Kelly Fisher was
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1 telling me the truth, 1 Q De he ever describe to you the condition of
2 Q Soyou're relying on her telling you the 2 1he ephemeral stream after the Witch Creek fires and
3 truth as far as this being the Morilz property? 3 affer the winter storms of 2007/20087
4 A Yes. 4 A No.
5 Q Do you have any understanding as to how much 5 Q  Did you ever have any understanding that he
6  water must fall in order for the ephemeral stream that &  performed work on his property as a consequence of the
7  crosses my client's property to flow? 7 Witch Creek fires and the winter storms of 2007/20087
8 A No. 8 A No.
9 Q  Any idea what my client's property looked 9 Q  Sir, I'm going to hand you what I've marked
10 like in 20077 10 as Exhibit 55. And Exhibit 65 is a stop work notice
11 A No. 1t from the city of Poway dated February 7, 2008. Do you
i2 Q  Any idea what my client's property looked 12 seethat?
13 like after the Witch Creek fires and after winter rains 13 A Yes,
14 butbefore my client did any work on his properly in 14 {Exhibit 55 marked)
15  February of 20087 15  BY MR. SIMPSON;
16 A Only pictures { saw on sharekids.com of the 16 Q Is this the stop work notice or one of the
17 2007 fires, which didn’t really provide photos that | 17 stop wark notices about which you testified earlier?
18  could see that showed the creek. 18 MR. SIMPSON: Off the record.
19 Q  When did you first observe those photographs? 19 {Off the record)
20 A | don't remember the {irst time | looked at 20 BYMR. SIMPSON:
21 sharekids.com, but | know that — | believe it was after 21 Q  Sir, do you recognize Exhibit 55 as one of
22 comespondence | received from Stuart Sandrock. And| |22 the stop work notices that the city of Poway sent to
23 wenl on the site just to see what it was aboul. 23 you?
24 Q I'm going to show you a group exhibit of 24 A Yes.
25  three pages of photographs. Vil mark that as 25 Q The criticism here, is it your understanding
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1 Exhibit 54. Are those the photographs that you observed 1 that it was importing of fill without & haul permit?
2 on the share kids web site? 2 A Yes.
3 A Yes. 3 Q  And it mentions on here contact Sam Tadros.
4 {Exhibit 54 marked) 4 Do yousee that?
5 BYMR. SIMPSON: 5 A Yes.
6 Q  Are any of the photographs in Exhibit 54 & Q  Did you ever contact Sam Tadros?
7 photographs that depict the ephemeral stream? 7 A 1have not contacted Sam Tadros.
8 A {can'treally see the stream in any of these 8 Q  Have you ever had any communication at all
9 photos, no. ¢ with Sam Tadros?
i0 Q Did you ever talk to Dr. Moritz about what 10 A One-on-one communication, no. I'm not even
11 happened to his property after the Wilch Creek fire? 11 sure if he was at the meeting on June Sth. He may have
12 A | have never spoken to Di. Moritz personally. 12 been.
13 Q Have you ever spoken to Lori Moritz? 13 Q Have you had any communications with Bill
14 A Yes. 14 Moritz about his communications with Sam Tadros? That's
15 Q When did you speak with her? 15 T-a-d-r-o0-s, by the way.
le A | spoke wilh her on the second inspection in 16 A | have read correspondence from Mr. Sandrock
17 August. 17 conceming contacts. 1 mean, | remember Sam Tadros's
18 Q  August 29, 20087 18  pame being in there.
19 A Correct. 19 Q Have you ever heard from any source that Bill
20 Q  Other than that, have you spoken to gither 20 Moritz understood that he had Sam Tadros's permission to
21 Lori or Dr. Moritz? 21 proceed notwithstanding the stop woik notice of
22 A Spoken, no. 22 February 7, 20087
23 Q You've communicated with Dr. Moritz in 23 A 1have read that in Dr. Morilz's -- or his
24 writing? 24 representative’s correspondence,
25 A Via e-mail, yes. 25 Q Did you ever ask him about that or pursue
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1 thatfurther? 1 such a way as to lead you to believe that Bill Meritz
2 A Dr. Moritz? 2 believed he had the authority of Jim Lyon to proceed
3 Q  Dr. Moritz's belief that he had Sam Tadros's 3 with work that he' was performing at this property?
4 permission o do the work. 4 A | think he may have wrote that or his
5 A No, | haven't spoken with him regarding that. 5  representative wrote that in communications that they
6 Q  Why not? 6  provided,
7 A ldon't know. 7 Q  When did you hear that?
8 Q  Sir, I'm going to hand you what I'm afraid is 8 A Stuart Sandrock provided me a lelter and
%  abad copy, which is another stop work order. It's 9 Dr. Moritz provided me correspondence. And later on |
1¢  going to bae marked as Exhibit 56. And although it's 10 received feom my assistant executive officer, a letter
11 hard to read, it appears to be dated February 8, 2008. 11 that i believe {o be written by Lori Morilz. And it
12 Do you see that? 12 discussed communications between the city of Poway and
13 A Yes. 13 Dr. Moritz and his understanding of it.
14 (Exhibit 56 marked) 14 Q Those communications that you've just
15 BY MR. SIMPSON: 15 described, were they after issuance of the cleanup and
16 Q s ihis another of the two stop work notices 16  abatemnent order?
17  that you testified about having received? 17 A |'would believe they were before issuance of
18 A Yes. 18 the cleanup and abatement order.
19 Q  What is your understanding of the concern of 19 Q Do you know one way or another?
20 the city of Poway as expressed in this stop work notice? {20 A Twould say before,
21 A That grading an ephemeral stream is not 21 Q Had you had e-mailed communications with my
22 allowed, and that all grading and import is to stop 22 client before the June 9, 2008 meeting?
23 immediately. 23 A No.
24 Q Now, this notice was issued by Don Sharp. Do {24 Q  Any communications at all with my clients or
25  you see that? 25  thelr representatives before June 8, 20087
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1 A Yes. 1 A No. No.
2 Q And the name in {he middle of the page is Jim 2 Q Now, as of June 9, 2008, you already were
3 Lyon and has a phone number there, Lyonis L-y-0-n. Do 3 planning to prepare a cleanup and abatement order and
4 yousee ihat? 4 knew the contents of what you were planning to putin
5 A Yes. 5  the cleanup and abatement order, corract?
6 G Did you ever speak with Jim Lyen about this 6 MR. LEON: Cbjection. That calls -- that
7 stop work nolice? 7 fails lo tay a foundation, and assuming facts not in
8 A No. 8  evidence. Mischaracterizes the witness's {estimony.
9 Q Did you ever speak wilh Jim Lyon at all about 9 MR. SIMPSON: Must be a good one.
10 the work that had been performed at my clienl's 10 MR. LEON: Mustbe. You can go ahead and
11 properly? 11 answer.
12 A I'm trying to remember whether or not 12 BYMR. SIMPSON:
13 Mr. Lyon attended the second August 29th meeting and | 13 Q  You can answer if you can,
14  may have spoke to him there. Regarding this initia! 14 A Could you repeat the question again?
15  stop work order, no. 15 Q {don'tthink | could spit that one out
16 Q  So it might have been one of the people that 1le  twice.
17  you talked wilb at the meeling. But as far as this stop 17 As of June 9, 2008, you already knew what you
18 work order is specifically, you've not spoken with him, 18 were planning to put into a proposed cleanup and
19  correct? 1%  abatement order, correct?
20 A Correct. 20 A | knew that -- let me back up a minute and
21 Q Did you ever speak with or communicate with 21 sayfhat.
22 Bill Moritz about conversations Bill Morilz had had with 22 MR. LEON: Just answer the question. Okay?
23 Jim Lyon? 23 THE WITNESS: Okay.
24 A No. 24 MR. LEON: Don't -
25 Q  Did Bilf Moritz ever communicate with you in 25 THE WITNESS: | was not — | hadn't any
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1 planned course of action prior {o the June Sth meeting. 1 board would not need to step in.
2 Acleanup and abalement erder was an option that could 2 Q When was it that you determined that the
3 be pursued, but | hadn't made any positive determination 3 regional board would need to step in?
4 that that's the way | was going until | met with 1 A After meeting with Mr, Sandrock and reading
5  Mr. Sandrock and got more information, basically. 5  his correspondence.
6  BY MR. SIMPSON: 6 Q Dbid you find him to be polarizing?
7 Q Whenwas it that you determined that you 7 MR. LEON: Objection. Vague and ambiguous.
8  oughtto recommend -- well, strike that. g8  BY MR. SIMPSON:
9 During the typical cleanup and abatement 9 Q Difficult?
10 order process, do you make a recommendation to your 10 A No, | dide't find Mr. Sandrock to be
11 supervisor who makes the recommendation up the chainof {11 difficult. 1 found him to be a distraction.
12 command to uliimately the executive officer that a 12 Q What do you mean by that?
13 cleanup and abatement order should issue? 13 A | had never had to aftend a meeting with a
14 A First, | discussed if with my supervisor. 14 representative of a discharger and have undercover
15  And because this siiuation had occurred prior in Poway, 15  police officers in attendance before.
16  we determined that in order fo be consistent, we would 16 Q@ Were there undercover police officers in
17  issue a cleanup and abatement order. And then | began 17 allendance?
1¢  drafting the cleanup and abatement order. | also 18 A To the best of my knowledge, there may have
19 consulted Mark Alpert of the — who was at that iime the 19  been, yes.
20  supervisor of the compliance assurance unit, basically 29 Q Do you know who that was?
21 our enforcement unit, 21 A No, { don't know who it was.
22 Q 8o you made a decision based on what other 22 Q Do you know whether they were acting on
23 siluations had occurred in the city of Poway? 23 behalf of Mr. Sandrock or on behalf of the Moritzes?
24 A There had been prior occurrences of privale 24 A The undercover police officers?
25 residents filling in streams on their property without 25 Q Yeah.
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1 the appropriate permits. 1 A No. They were there at the request of the
2 Q In fact, there is e-mail exchanges in the 2 city of Poway.
3 file between RWQCB personnel that we have another 3 Q Do you know why they were there?
4 situation, right? 4 A Because Mr. Sandrock was a convicted felon.
5 A ldont know what -- I'd have to see the 5 Q  Was it your understanding that he was acling
6  e-mails you're referring to, 6  as an attorney at that point?
7 Q  After receiving the stop work notice thal is 7 A It was my understanding that he was acting as
8  Exhibit 56, did you make any effort to contact Jim Lyon 8  arepresentalive of Dr. Moritz. He made note when he
9  aboutit? 9  came inthat he was a retired aitorney, irial attorney.
10 A No. 10 & I'm going to hand you what I've marked as
11 Q Why not? 11 Exhibit 57. You mentioned earlier something about a
12 MR. LEON: Objection. It's argumentative. 12 conversation confirmer, | believe. Is this one of the
13 Assumes facts not in evidence. Failstolay a 13 conversaticn confirmer documents that you received from
14 foundalion. Assumes that the client believed he had a 14  Danis Bechter?
15 responsibility under some protocol to speak to 15 A Yes,
16  Mr. Lyons. 16 Q  And this is dated March 21, 20087
17 BY MR. SIMPSON: 17 A Yes.
18 Q You can answer. 18 {Exhibit 57 marked)
19 MR. LEON: You can answer. 1%  BY MR. SIMPSON:
20 THE WITNESS: Could you repeat the question? |20 Q Is it your understanding that Bill Morilz was
21 BY MR. SIMPSON: 21 asked to place BMPs at the toe of his fill?
22 Q  Why not? 2z A Thal's what this document states.
23 A Because at the time | was hoping that this 23 Q Do you know whether he did that?
24 was a situation that could be resolved striclly between 24 A | believe he may have put a silt fence there.
25 the city of Poway and Dr. Moritz, and that the regional 25 Q  Did you observe a silt fence when you were
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1 there - 1 Q What's the difference?
2 A Yes, 2 A Eroslon control BMPs are any sort of best
3 Q --onJune 9, 20087 3 management praclice which keeps soit in place during a
4 A Twould have to see my inspection report to 4  precipitalion event. Sediment conlroi BMPs are best
5  refresh my memory, but | believe there was a silt fence 5  management practices that capture sediment after it's
6 there at the time. 6  become mobile during a precipitation event.
7 Q  Sir, I'm going to hand you what {'ve marked 7 Q What sedimentation controls did you see on
8  as Exhibit 58, consisting of two pages. That is your 8  the properly in August?
3 supporling daocument No. 5 from your recent prosecutorial 9 A | saw three straw wallles, | saw a silt
10 submiltal. Is that your inspaction report thal you've 10 fence. Those were the setflement control BMPs.
11 just mentioned? 11 Q  When you were there in August, at thal point
12 A It's not the complele inspection report. It 12 acleanup and abatement order had already issued, right?
i3 s the first two pages of my inspection repor. 13 A Correct.
14 Q What pages are missing? 14 Q  And you recommended the addilion of some
i5 A The photographic -- let's see. A location 15  additional straw wallles and staking through the straw
16  map, two photographs that | obtained off of the 16  watlles rather than on the sides of them, right?
17 internet, aerial photographs off the internet of the 17 A I made note that the straw waltles had been
18  Moritz properly, a picture provided, which is now 18  installed improperly and provided suggesiions on how
13 Exhibit 53, and | believe a photo of the finished pipe 19  they could be appropriately instalted.
20 thal was provided by Danis Bechfer. 20 Q  And Callrans guides are one of the methods by
21 (Exhibit 58 marked) 21 which such siraw wallles can properly be installed,
22 BYMR. SIMPSON: 22 right?
23 Q  Acloseup of the northern end of the pipe is 23 A Caltrans BMP manual is one. The CASQA storm
24 the last photograph you've just mentioned? 24 water manual BMP is another.
25 A ii's one of the first photos | was provided 25 Q Can you provide the couri reporter that
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1  inthe initial - by Danis Bechter, after the pipe had 1 acronym?
2 beeninstalled. 2 A CASQAIis C-A-S-Q-A. | can't - California —
3 Q  Sir, 'm going to hand you what I've marked 3 lcan't remember.
4 as Exhibit 59. Can you tell me whether that is your 4 Q  The acronym is fine. Sorry.
5  complete inspection report from the June 9, 2008 5 Did you ever go back to determine whether the
6  inspection? 6  sediment controls were changed following that
7 A Yes. 7 August 28th, 2008 meeting?
8 {Exhibit 59 marked) 8 A No.
3  BY MR. SIMPSON: 9 Q Did you hear from any source whether they
10 Q Did you observe a silt fence as of your 10 were?
11 June 8, 2008 inspection? 11 A |don'irecall,
12 A Yes, | did. 12 (Recess taken)
13 Q What about other sedimentary erosion contsol 13 BY MR. SIMPSON:
14  BMPs? Did you see any? 14 Q  Sir, I'm going to hand you Exhibit 60. Is
15 A No. 15  that the proposed or tentative cleanup and abatement
16 Q How many times have you been out to ohserve }16  order, R-8-2008-01527
17 my client's property? 17 A Yes.
18 A Twice. 18 {Exhibit 60 marked)
19 Q  The other time was August 29, 20087 19 BY MR. SIMPSON:
20 A Correcl. 20 Q Did you draft this?
21 Q  When you were out there in August of 2008, 21 A Yes.
22 did you see erosion control BMPs? 22 Q  And is this reviewed by Ms, Clamente?
23 A No. 23 A Yes.
24 Q Did you see sediment control BMPs? 24 Q  And it's been reviewed by the executive
25 A Yes 25 officer as well?
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1 A Ntwas not reviewed by Ms. Clemente because 1 A Yes.

2 she was oul sick at the time this was drafted. 2 Q That's one of the requirements of this

3 Q  Who else has reviewed this wilhin the 3 lentative cleanup and abatement order, right?

4  regional board before making this part of the 4 A Yes.

5  February 11, 2009 hearing submiflals? 5 G Likewise, another requirement is restoring

3 A | believe Jeremy Haus, the acting supervisor 6  elevations of the stream channel bottom and the banks

7 ofthe compliance and assurance unit fook a look at it, 7 and ftoodplain to pre-discharge conditions, correct?

8  and David Barker, and Mike McCann. 8 A Yes,

9 Q Tuming back to the requirements of the 9 Q  And that specifies the design of the stream
10 proposed cleanup and abatement order, | think it's 10 must mest the preexisting design from back in 2005,
il Page 4, underneath the language it is hereby ordered, do {11  right?

12 yousee that? 12 A Notexactly, no.

13 A Yes, 13 Q  So this has nothing to do with the design of

14 Q Is this where the regional board prescribes 14  the stream?

15 whatis going to be ordered if this cleanup and 15 A Could you rephrase the question?

16  abatement orderissues? 16 Q Okay. Well, let's lock at ltem No. 3C here.

17 A These are the directives of the cleanup and 17 1t says realigning the stream channel to its

18  abatement order, 18  pre-discharge location. One of the things in the

18 Q Those are directives numbers 1 through 5, 19  tentative cleanup and abatement order here that the

20 correct? 20 regional board would require is realigning of the stream

21 A Yes. 21 channel to the pre-discharge location, right?

22 Q  Now, No. 3 has a number of subcategories, A 22 A Right.

23 through F. Do you see those? 23 Q  Soit's specifying the design of the restored

24 A Yes. 24 slream to require it to not only be aligned where it was

25 G Are those the specific measures that you 25  before, but also for it to have the same elevations that
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1 propose ihat the regional board adopt and require of the 1 itdid before, right?

2 Moritzes? 2 A Asproposed in the 2008 — September 18, 2008

3 A Those are the activities required to restore 3 amended slream restoration plan.

4 the stream to its pre-project condition. 4 Q Whare does it say lhe September 2008 amended

5 Q When you say pre-preject condition, are you 5  siream restoration plan?

&  referring to the condition that it existed in 20057 Or 6 A Indirective 2.

7 inthe condition it exisled after the Witch Creek fires, 7 Q Okay. Thal's a separale direclive from

8  after the winter storms, and before he did any work in 8  No. 3, comrect?

9  February 20087 9 A Correct,

10 A [t would generally have to be 2005, because ! 10 Q Inltem No. 3, it says independently of ltem

11 don't believe any topographic information Is available 11 No. 2 that the order requirements of the Moritzes would
12 for 2007. So as of 2005 as it said in the amended i2  be, among other things, to realign the stream to ils

13 sklream restoration plan that was provided by Dr. Moritz. |13 pre-discharge focation, and also to restore the

14 @ So you believe that, and by putting this liem 14 elevation of the channel bottom, banks and floodplain io
15  No. 3 inthe cleanup and abatement order, tentative 15  pre-discharge locations, comrect?

16  cleanup and abatement order, you believe that Bill 16 A Comect.

17 Moritz is going to have lo restore the stream to the 17 Q Soit's not just incorporating the stream

18 same elovalions that it existed in 20057 18  restoration plan that was proposed in Seplember 2008,
19 A I'd have to look at the restoration plan 19 butit's going beyond that and specifying specifically

20 again. He needs to do it as it was proposed. [t won't 20 inltem No. 3 the design of the stream, right?

21 be exaclly, but it will be somewhere close. 21 MR. LEON: Object, because there hasn' been
22 Q  Well, item No. 3A, for example, says the 22 afoundation laid with respect to the nature of the

23 first thing, paraphrasing, he needs to remove the sand, 23 requirements under the 2008 amended stream restoration
24 silt, clay, rock and cther earthen materials discharged 24 plan and the distinclions that that might have wilh the
25  tothe waters of the state. Do you see that? 25 requiremenis set forth in No. 3. And it's argumentative
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1 and assumes facts that are not in evidence. 1 Q I'm going to hand you what i've marked as
2 BY MR. SIMPSON; 2 Exhibit 61 and ask you if you can tell me what that is.
3 Q  You can answer, 3 Let me ask it this way. Do you recognize this as - a
4 A The intent of directive 3 is to restore the 4  figure as part of the stream restoration plan that was a
5 stream lo its pre-project impacts, pre-project 5  proposal for sediment control?
6 configuration, 6 A Itiooks simifar to that. | can't say for
7 Q  In olher words, part of the RWQCSB, if it 7 sure that this, with this writing on here, ifitis a
8  adopts this, is telling the Moritzes how to restore the 8  part of the plan. {d have to see the final stream bed
9  stream by specifying the design. And that design is the 9 plan again to confirm that. It does look familiar.
10  preexisling condition, righi? 10 (Exhibit 61 marked)
11 A Not exactly, no, 11 BY MR. SIMPSON:
12 Q Howdoes it differ? 12 Q Do you know whether the fiber rolls that were
13 A We are requesting that the siream be 13 identified in this particular exhibit, 61, were ever
14  restored, and then elements of the restoralion that are 14 installed at the site?
15  necessary to have that happen, o have the stream 15 A ldon't know.
16  restored lo ils pre-project configuration are here. How 16 Q Do you know whether they were installed --
17  that's fo be done — we're not presciibing how it's lo 17 well, strike that.
18  be done. We're prescribing what's required to restore 18 The regional board approved the stream
19  the creek. 19  restoration plan that Dr. Moritz submitted in September
20 Q When you're saying you're not prescribing how 20 2008, right?
21 if's to be done, you mean that he can use bulldozers 21 A We reviewed it and we found it to be
22 versus shovels? Thal's his choice? What do you mean? |22 acceptable.
23 A Imean, yes, the way he goes about it is up 23 Q s that different from approving it?
24 tohim. 24 A iwould think so, yes.
25 Q But the design must be the same design as it 25 Q  What's the difference?
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1 existed before he did any work, comrect? 1 A Approval to me means that we are giving a
2 A That's the point, yes. 2 stamp saying absolutely, this is the way to doit.
3 Q For example, he must remove the drainage 3 Accepfance means we've looked at it and it will meet the
4  pipe, right? 4 goals that we had inlended.
5 A Yes, 5 Q  What were the goals that the RWQCS intended?
6 Q Do you have any understanding whether that 6 A To restore the creek as closely as possible
7 drainage pipe still is in the ground? 7 towhat was lhere before and put back the functions and
8 A | beligve portions of it are still in the 8  the hydrological and ecological functions that the
%  ground. 9  siream had prior {o.
10 Q Do you know whether the portions that are 10 Q Is it your understanding -- I'm sorry. |
11 siillin the ground are in the fonmer ephemeral stream 11 didn't mean to walk on your answer.
12 bed? : 1z A I'mdone.
13 A I'munable to see underground, so | can't 13 Q Was it your understanding that there was
14 tell you exactly where they are. But from diagrams 14 going to be a remedy at the upgradient end of the pipe
15 provided by Dr. Moritzs consultants in the amended i5  topreventit from conveying storm waler from the
16 stream resteration plan, | would assume that good 16 northern portion of the property to the southern?
17  porlions of the pipe are placed within the stream bed. 17 A | don't quite understand your question.
ig Q Do you know what portions have been removed? 18 Q  On Exhibil 81, it mentions at the top "plug
19 A No 19 entrance to culvert wilh Porlland cement ¢oncrete.” Do
29 Q Do you know whether portions have been 20 yousee that?
21 removed? 21 A Yes.
22 A 1believe that during the city of Poway's 22 Q Was pan of the concern of the regional board
23 work on the project, from what | understand, some or a 23 the functioning of that particular pipe, in an effort to
24 portion of the pipe was encountered when they were doing 24 disable it?
25  their work, and that was removed. 25 A | believe that during our August 29th
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1 mesting, yes, | did -- | did show -- express some 1 order that was proposed?
2 concern about plugging that pipe and utilizing the next 2 A No.
3 door neighbor's property as a sedimentation basin, yes. 3 @ How sbout in the preparation of the previous
4 Q  And there was also discussion about a 4 cleanup and abatement order?
5  sedimentation basin on the southern end of the pipe? 5 A No.
6 A We did discuss that. 6 Q Do you know whether the regional board, in
7 Q Do you know whether the city of Poway 7 sefting its water quality objectives, took into account
8  approved work on either end of that pipe so that Bill 8 any economic considerations?
9 Moritz could proceed with the construction? 9 MR. LEON: I'm going to object to that as
10 A [ don't know. 10 irrelevant and not fikely to lead fo any relevant
11 Q Do you know what steps are necessaryinorder {11  information. it doesn't have anything to do with the
12 for a homeowner such as Bill Moritz to obtain approval 12 case,
13 to do that ype of work? 13 THE WITNESS: And | don't understand your
14 A Are we talking specifically about plugging 14  question,
15  the culveri? 15  BY MR, SIMPSON:;
16 Q Yes, 16 Q  What are the water quality objectives for
17 A Well, | would assume that Dr. Moritz would 17 this particular area?
18 need to get permission from his next door neighbor, 18 A The water — I'm — the water quality
1% since he would be -- since he built that portion on his 19  objectives for — that would be contained in the basin
20 neighbor's property, and that he was intending touse — 120 pian. And off the top of my head, | can't provide you
21 by plugging the cuivert at the norihern end of the 21 with every water quality objective necessary.
22 property, he was infending to allow his neighbor's 22 Q Do water qualily ohjectives have anything to
23 properly to act as a sedimentation basin. 23 dowith Bill Moritz's cleanup and abatement order that
24 And now do you want me {o address the silt 24 you're proposing here?
25  fence at the bottom here? 25 A Mr. Moritz's actions affected the beneficial
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1 Q No. 1 uses of the water, it affecled the hydrological and
2 A No? 2 ecological function of the stream, and in that way, yes,
3 Q Do you know how much the stream restoration 3 Mr. Moritz's actions have removed the beneficial uses
4 plan cost? 4 throughout that stretch of his creek that the basin plan
5 A Tknow -- not for a fact, no, 5  provides for.
6 Q Do you know how much permitting for 6 Q Now, it's acceptable, is it not, for
7 performing work described in the stream restoration plan 7 individuals to change the quality of water lo some
8  would cost? 8  degree even though it might affect beneficial uses?
9 A | know how much -- well, if a 401 9 MR. LEON: Calls for a legal conclusion to
10 certification was hecessary to do the restoration work, 10 some extent. It's argumentative and perhaps asks the
11 that would cost $500. I'm unaware of city of Poway fees 111  witness to speculale.
12 for gelting the grading permit that would be required to 12 THE WITNESS: Could you repeat the question,
13 do the restoration work, and I'm not exactly sure how 13 please?
14 much fish and game Is charging right now for a stream 14  BY MR. SIMPSON:
15  bed alteration agreement. 15 Q  it's possible for people such as Dr. Morilz
16 Q How about the engineering costs In order to 16 to change the quality of water without unreasenably
17 prepare the plans that would be acceptable for the city 17 affecting beneficial uses, right?
18 of Poway? Anyidea what that would cost? 18 A 1don't understand the question.
19 A No, | don't. 19 Q Do you know what the quality of water is,
20 Q Did economic considerations play any part in 20 storm waleris, as it enters onto Bill Moritz's property
21 the analysis of the cleanup and abatement order that 21 inarain event?
22 you're proposing? 22 A No.
23 A No. 23 Q Never measured it?
24 Q Did you ever consider economic considerations 24 A No, | have not.
25  of the Moritzes in preparing the cleanup and abatement 25 Q Do you know whether the regional board has
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1 ever done any inspection or tast by which it could 1 Q The historcal photographs you're talking
2z determine the quality of the waler as it enters onto 2 about are four in number?
3 Bill Moritz's property during a rain eveni? 3 A tve locked at a lot of historical photos, on
4 A | dont know. 4 the web and that I've purchased from -- or {he state has
5 Q How about as it -~ as water comes off of the 5 purchased from historicaerials.com. | didn't purchase
&  property? Has the regional board ever done any & all the ones | looked at.
T inspection or test to determine the quality of water as 7 Q  Are those part of the record?
8 it exits the Moritz property? 8 A Those are part one of — the pholos |
9 A Only that] have seen pictures of the 9  purchased is part of the evidence package | provided to
10  property by the city of Poway putting in their interim 10 you. | can't el you what supporiing document it is.
il BMPs. | have seen it during a rain event, a picture of 11 W's supporling document one.
iz it 12 Q And one of those is an aerial photograph from
13 Q  What did you conclude based upon the picture? }13 1984, comect?
14 A That water was going across his property, 14 A Cormecl. | also purchased an aeral photo
15  there was some sediment in it from upstream. 15 from 2003. | have aerial photos provided by the city of
16 Q Did you make any determination whether the 16  Poway during 2005, and aerial photos that were provided
17  water quality was degraded as it exited his property? 17  inthe first inspection report that | got off of a
18 A | don't have enough information to make that 18 mapping web site.
19 determination. 19 Q  Geiling back to Exhibit 60, the cleanup and
20 Q Because you don't have any inspection or 20  abatement order that is proposed, paragraph No. 2, maybe
21 tests, right? 21 you can lake a moment and look at that briefly. I'm not
22 A To my knowledge, there -- | have conducted no 22 going to go through the whole thing, but a couple
23 tests or investigations as to constituents contained in 23 sentences.
24 storm water crossing Dr. Moritz's property. 24 MR. LEON: You're talking about finding No.
25 Q Do you believe that the Moritz property, as 25 2, Counsel?
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1 it existed in August 2008, threatened to degrade water 1 MR. SIMPSON: Well, it's paragraph No. 2,
2 quality? 2 but-- it doesn't say finding No. 2.
3 A ldon'tknow. 3 MR.LEON: Page 1?7
4 Q How about as his property exists today? Do 4 THE WITNESS: Yeah.
5  you believe that his property as it exists today 5 MR. SIMPSON: Yeah. Page 1.
6  threatens waler quality? 8 THE WITNESS: Yes. Okay.
7 A Potentially. 7 BYMR.SIMPSON:
8 Q How? 8 Q [t begins there on or about February 7,
9 A The fill that's been placed in the stream bed 9  Dr. Bill Moritz discharged waste. Do you see that?
10  has altered the hydrology of that ephemeral drainage, {10 A Yes.
11  it's removed any ecological benefit that the prior 11 Q The conclusion or the finding that's made
12 ephemeral drainage may have contained. 12 there, is that based on communications from the city of
13 Q When you say ecological benefit, whatdoyou |13 Poway?
14  mean? 14 A II's based on communications from the city of
15 A Llandscape connectivily, connecting upper — 15  Poway, conversation we had with Sean Marsden the first
16  you basically removed the ability of the ephemeral 16 time we were there, | believe. And If my memory serves
17  drainage to transport sediment, transport nufrients, 17 me correctly, that is what Stuart Sandrock told us at
18  remove — pollutant removal. It's hard to say if the 18  the first June 9th meeting.
19  ephemeral drainage provided any cover for animals or {19 Q Do you know whether he said that?
20 birds, because I'm not able {o tell you exactly what the |20 A Notfor sure. |seemto recaliit. | seem
21 creek looked like prior to him filling it in. I can 21 to recall requesting that information -- exact
22 only go by historical photos that I've seen. 22 information from him, but | don't know if { ever got the
23 Q Do you have — and the hisforical photographs {23 answer back.
24 you're talking about are four in number? 24 Q  You made a request {o him in writing, didn't
25 A Pardon? 25 you, for an estimate as o the volume of waste?
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1 A Mm-hmm. 1 thata jurisdiclional delineation has not been done. So
2 Q  And the dates when it was placed? 2 Ws -~ it could potentially be waters of the U.S. under
3 A Yes. 3 federal jurisdiction. It could not,
4 Q  And you don't know whether you ever gota 4 G We just don't know as we sit here today?
5  response to that? 5 A Right. [ think it would take a forensic
& A idon't believe he ever fully answered the 6 jurisdictional determination to determine that.
7 question. 7 Q Okay. ifindeed there is no assertion of
8 Q  So the information that is in finding No. 2 8  United States jurisdiction, then is the dumping of fill
%  comes from the city of Poway and from Sean Marsden, | ¢  maferial in the ephemeral siream area waste?
16 correct? 10 A Yes.
11 A Yes. 11 Q Why?
12 Q ltsays discharged waste. Now, when yousay |12 A Because it's slill a waters of the state, and
13 'waste," what is your understanding of the meaning of {13  the fill material could be considered a waste ihat's
14  that term as an enforcement officer for the RWQCB? 14 been discharged inlo the stream,
15 A Thatis the discharge of the dredge and fill 15 Q  And you're basing that on definitions in the
16  material -- well, the fill material that Dr, Morilz 16  California water code of waste and waters of the state?
17  imporied onto his site and placed in the siream. 17 A I'm basing it on my experience in doing 401
18 Q What do you base the conclusion that fill 18  water quality certificalions and the issuance of waste
19  malerial is waste? 19 discharge requirements for dredge or fill material into
20 MR. LEON: Calls for a fegal conclusion. 20 waters that are nol considered by the federal government
21 BY MR. SIMPSON: 21 o be waters of the United States.
22 Q  You can answer. 22 Q  Selting aside 401 cerlification, if we're not
23 A | base it on that the discharge of fill 23 going to have jurisdiction of the Uniled States, then
24 material info walers of the state either requires a 401 24 aren't we just determining whether we have waste in
25  certification or waste discharge requirements, and thus 25  waters of the state?
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1 fill or material placed intc a waters of the U.S. is - 1 A Yes,
2 can be considered waste, 2 Q  And that's the question of whether there are
3 Q Now, if ~ you're an enforcement officer for 3 going to be WDRs issued under 132607
4  Ihe RWQCB. And one of the things that you do is see 1 A That would be an option, yes.
5  whether the facts violate the law, comrect? 5 Q s it your understanding that the terms waste
6 A Yes. &  and walers of the state are defined by water code
7 Q  That's part of your job duty, right? 7  seclion 130507
8 A Yes. 8 A | believe so0, yes.
9 Q Now, as far as this stream is concemed, have 9 Q  And that's what you mention here on ltem
10 you heard from any source that ithe United Stales is 10 No. 4, among other things, of Exhibit 607
11 asserling jurisdiction over that parlicular ephemeral 11 A Yes,
12 stream? 12 Q  13050E of the California water code doesn't
13 A No. 13 actually include ephemeral streams as a water course by
14 Q Have you determined from any source whether 14 definition, does ii?
15 the United States can assert jurisdiction over that 15 A idon't have it in front of me, so | can't
16 ephemeral stream in light of existing precedent? 16 fell you exactly what it says.
17 A s possible. 17 Q idon' have an extea copy to give you, but
18 Q Have you heard that the United States is not 18 the definilion | see in the code section In front of me,
19 going to assert any jurisdiction over ihat ephemeral 12 13050 says, quote, waters of the siates, unquote, means
20  stream? 20 any surface water or ground water including saline
21 A i have heard from Robert Smith at the Army 21 walers within the boundaries of the state. Is that your
22 Coms of Engineers, and lhrough you, that the Army Corps |22 understanding of the phrase of (he definilion of waters
23 is overwhelmed right now, and | believe in an e-mail 23 ofthe state?
24 thatl can't remember the date of, they offered for your 24 A Yes.
25  client to accept jurisdiction, which you declined, but 25 Q  And how is it that this ephemeral stream that
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1 Is dry most of the fime Is water of the stale? 1 BYMR. SIMPSON:
2 A Well, they used to be considered waters of 2 Q  What did he say about that?
3 the U.S,, and waters of the U.S. Is a subsel of waters 3 A 1believe | sawthe -- | did see the original
4  ofthe state. The definition provided in Porter-Cologne 4 siream bed alteration agreement application that he
5  ofwalers of the stale painls a very broad brush, and it 5  provided 1o fish and game where he wrote that lhere was
6  would include ephemeral drainages. 6  a storm waler component to his project.
7 Q How do you know that? 7 Q Do you know whal lhe watershed is that
8 MR. LEON: I'm going to object. Thisis 8  involves the properly where this ephemeral slream is
9 gelting way too deep into legal issues. He testified g that crosses my client’s property? Bad question, but -
10  thaf he has a B.S. in environmental sciences. He has 10 A it's hydrologic sub area 906.20,
11  nottestified that he has a law degree or that he ever 11 Q And you find that in the cleanup and
12 wentto law school. The line of question you're 12  abatement order?
13 pursuing clearly is something that could be addressed in 13 A Yes.
14 briefing to the board, and it seems fike a waste of time 14 Q ltem No. 87
15  to meve much mere with this. 15 A Yes.
16 BY MR. SIMPSON: 16 Q Whalis the receiving body of water, if any?
17 Q Letme ask you this, then, | don't normaily 17 A Receiving body of water of what?
18  justgo on, butwell taken. |s there a polflcy to -- 18 Q  Of this ephemeral drainage.
19 within the regional beard {0 profect ephemeral slreams 19 A Itis an unnamed tributary to Rattlesnake
20 as though they were flowing streams using the 13304 20 Creek.
21  cleanup and abatement order process or the WDR process? 21 Q  And Ratllesnake Creek leads to what?
22 A Could you repeat the question? 22 A Ralllesnake Creek comes down and meels Poway
23 Q Is there a policy at the regional board fo 23 Creek
24 protect ephemeral streams even though they aren't 24 Q  And lhen Poway Creek goes where?
25  typically flowing? 25 A To Los Penasquitos Creek.
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1 A Could you define what you mean by a policy? 1 Q  And then that goes where?
2 Q Have you been trained or told that part of 2 A Ultimately to Los Penasquitos Lagoon,
3 your job duly is to protect ephemeral streams that don't 3 Q  And the ocean?
4 typically flow by issuing or requiring the Issuance of 4 A And then o the ocean.
5  WDRs or cleanup and abatement orders? 5 Q Isthe Los Penasquitos Lagoon the receiving
6 A Yes 6  body of water of this ephemerat stream ultimately?
7 Q Do you know what that policy or procedure is 7 A Yes,
8  that you've been told about? 8 Q Do you believe that the condition of the
9 A You asked if | was trained. And when | began 9 Moritz property as it exists today significantly affects
10 doing 401 certifications, | absolutely was told and 10 the water quality of that or any receiving body of
11  tralned to protect ephemeral drainages, and protect -- 11 water?
12 and protect them like | would any other perenniat or iz A Yes.
13 Intermittent stream. i3 Q Inwhat way?
14 Q  And how about waste? Have you been trained |14 A It's part of the watershed. If's a head
15 that fill that somebody actually wants to have on their 15  waler stream. Itis imbued with the same beneficial
16  property, the regional board will view as waste? 1€  uses that Raftlesnake Creek has, and it's part of the
17 A Ifit's placed in a stream, yes. 17  watershed. In awatershed context, every ephemeral
18 Q  Did Bill Maritz ever communicate with you his 18  slream, every {ributary, every larger order stream
19 belief that he needed to put the pipe on his property in 19 contributes fo the healih, ulimately, of the watershed
20 order to protect his properly from storm water flows 20 and the receiving waters in the watershed.
21 from upstream? 21 Q Can you quantify the effect that the Moritz
22 A Thatls one of the -- 22 property has on the receiving body of water?
23 MR. LEON: Just answer the question. 23 A No.
24 THE WITNESS: Yes. 24 Q Do you know how large the watershed is that
25 i 25  ultimately leads 1o thal receiving body of water?
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1 A No. 1 acres?
2 Q Anyidea of the -- well, of the 2 A ldonot
3 characteristics of the water quality as it leaves or 3 Q Could you identify any aquatic species that
4  enlers the Moritz property currently? 4  are dependent on the native sediment on the Moritz
5 A No. 5 properiy?
6 Q  Sowhat you've told me is that you betieve, & A Aguatic species?
7 based on your own belief, thal this property nonetheless 7 Q  Yes.
8  affects the receiving hody of water significantly? 8 A No.
9 MR. LEON: Objection. Assumes — rather, 9 Q I'mlooking at ltem No. 5 here, and one of
10 mischaracterizes the witness's testimony. {tis 10 the concerns thal's been raised is the threatened
11 argumentative. 11 habitat for aquatic species that are dependent on native
12 THE WITNESS: The ephemeral streamthatonce {12  sedimentation and vegetation. Do you see that?
13 existed on Dr. Moritz's property contributes over — at 13 A Where do you see that?
14 onetime when it was there conlributed to water quality 14 Q Lastsentence of Paragraph 5.
15  within the whole watershed. 15 A It could be aquatic macroinvertebrates that
16 BYMR. SIMPSON: 16  are brought down from the watershed above, above into
17 Q Do you believe if something were to be done 17 the stream.
18  on his property that it would even be measurable at the 18 Q Any idea of any species that were ever there?
19 receiving body of water? 19 A Of aquatic specles?
20 A That's a vague question, because | don't -- 20 Q  Yes.
21 you're not specifying what it is we're measuring or what 21 A No.
22 constituent or what water quality parameter you're 22 Q  That's just speculation?
23 wanting fo measure. 23 A It's more of a general observation about
24 Q  Well, one of the things that the Regional 24  gffects of the discharge of waste on water bodies.
25  Water Quality Control Board is concerned about is 25 Q  Not based on this particular instance,
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1 turbidity, right? 1 correct?
2 A In some cases, yes. 2 A The stream - the ephemeral stream is given
3 Q Is that a concern about turbidity here? 3 beneficial uses through our basin plan of warm --
4 A Turbidity could be a concern, yes. 4 which -- how do | say this. There's the potential that
5 Q  How about color or sediment load? 5  there could be aquatic species in there at the time that
6 A Yes. &  water is flowing through the strearn and that it could
7 Q Do you believe that the effect of the Moritz 7 help move these down to a more permanent -- not
8  property could actually be measured at the receiving 8  permanent, but a larger stream. There's the possibility
9 body of waler? 9 that agualic species can travel through the ephemeral
10 MR. LEON: Vague as to which receiving body 10 stream.
11 of water. 11 Q Soit's speculative here, but based on
12 THE WITNESS: Yes, it could be measured. 12 experience at other ephemeral streams?
13 BY MR. SIMPSON: 13 A It's speculative here because | don't know
14 Q Howwould you do that? 14  except from photographs what the stream looked like
15 A With a turbidity meter, if turbidity is the 15  prior to Dr. Moritz's activities.
16 constituent you're talking about. If it was a pH, maybe i6 Q {'mgoing to hand you what I've marked as
17  apHmeter. 17  Exhibit 62. And that's -- well, you tell me what that
18 Q Any idea of the sensitivity of such meters? 18  is. And I'm sorry. | only have one copy at the moment.
19 A It depends on how much money you're willing 19 A That's an application for a stream bed
20 fo spend on the meter. 20  alteration agreement from the California Department of
21 Q Do you know how many thousands of acres are {21  Fish and Game.
22 inthe watershed that leads to the lagoon that you've 22 {Exhibit 62 marked)
23 mentioned? 23  BY MR. SIMPSON:
24 A No. 24 Q Now, the last four or five pages there, or
25 Q Do you know whether that exceeds a thousand {25  toward the end anyway, have a written description of
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1 evenis. Do you see that? 1 Department of Fish and Game had approved the requested
2 A Yes, 2 sltream bed alteration?
3 Q  In earlier testimony you testified about some 3 A Yes.
4  ofthe things that Dr. Moritz mentioned to you. s that 4 Q What did she say?
5 nofification of stream bed alteration a document he 5 A She had not.
& provided you with? 6 Q Did she say anything about what her next
7 A He did not provide me with this. 7 sleps were as far as that plan is concemed?
8 Q  Did Kelly Fisher provide you with that? 8 A That exhibit right there you're referning to?
9 A Atsome point, yes. 9 Q  Yes.
10 Q Was that In approximately June or July of 10 A | believe that she wrote back to him saying
11 20087 11 it was incomplete.
12 A Yes. 12 Q Do you know whether that was before or after
13 Q Was it after the cleanup and abatement order, 13 the pipe went in?
14  original cleanup and abatement order had issued? 14 A lwould say it was after.
15 A ldon'trecall. 15 Q Do you know whether there was some event that
16 Q The date of that is May 14, 2008. Do you see 16  led Bill Moritz to believe that he had the aulhority to
17 that? 17 putthe pipein?
18 A Yes, 18 A | knowwhat his and your wrilten evidence
19 Q Isit your understanding from having spoken 19  states, he -- | know lhe circumstances surrounding, yes.
20 with Kelly Fisher or from having communicated with Bill 20 Q Is it your understanding that he believed
21 Morilz that he attempted to get permission to alter the 21 when told to fix the problem on May 19, 2008, thal he
22 stream bed? 22 understood that to mean that he must get that pipe in?
23 A | am aware that he submitted this application 23 A That's what he has alleged. | can't know
24 with a check to the fish -- Depariment of Fish and Game. |24  what was in his mind.
25 Q Did he ever tell you that he understood he 25 Q item No. 8 of Exhibit 60, if 1 could refer
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1 hadthe permission of the Department of Fish and Game fo 1 you back to that cleanup and abatement order that’s
2 proceed with the work? 2 proposed, that mentlons violation of discharge
3 A | believe in some of his or Mr. Sandrock's 3 prohibitions in the water quality controf plan for the
4 written and your written correspondence that yes, he has 4 basin plan. Do you see that?
5  staled that he thought he had permission. s A Yes,
6 Q  Have you seen notificalion of stream bed 6 Q And as | understand it, you've got three
7 allerations in the past? 7 concemns, and those are items numbered 1, 3 and 14 under
g A Yes. 8  section 87
9 Q Do they tend to look like Exhibit 62 or 9 A Yes.
10 something different? 10 Q  I'm going to hand you what has been marked as
i1 A The formis similar. | don't know if they've 11  Exhibit 63, which contains some highligihting to try lo
1z changed it lately. Bul yeah, thal's the form that 12 make this go 2 little bit more quickly.
13 people fili out when they want to obtain a siream bed 13 Cther than the highlighting, do you recognize
14  alteration agreement. 14 this as excerpts of the basln plan, and particularly
15 Q When you've seen stream bed alteration 15  Chapter 3, Water Quality Objectives, of the basin plan?
16 agreements and notification of stream bed alterations, 16 A Yes.
17 have you — have they looked more delailed than you see 17 {Exhibil 63 marked)
18 in Exhibit 627 18 BY MR. SIMPSON:
19 A Some have. Some nol. W's dependent on the 19 Q  You'll note that this is not a complete copy
20 complexity of the project belng proposed. 20 of that chapter, but rather select pages.
21 Q  How complex would you view this particular 21 A Mm-hmm,
22 stream bed alteration proposal to be as compared to 22 Q Is the charl that's about four or five pages
23 others in general? 23 back, the chart for surface water, water quality
24 A Notvery complex. 24 objectives, for my client's property?
25 Q  Did you talk to Kelly Fisher about whether 25 A Yes.
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1 Q  And we know that because it's hydrological 1 A Iwould say that the natural sediment load
2 unit basin No. 6.207 2 that could have been taken from your client’s property,
3 A Correct, 3 dislribuled downsiream, was removed when he encased the
4 Q Now, there are temporary exceedances that are 4 siream -- well, when he diveried the drainage on his
5  allowed from these particular numbers that are in the 5 property through a pipe. There's also the potential of
6 table, comect? 6  the sediment load going way over the natural sediment
7 A Yes. Concenirations not to be exceeded more 7 load than existed in the slream prior fo impact due to
8  ihan 10 percent of the time during any one-year period. &  the amounts of fill that were imporied into the property
9 Q  Aswe sit here today, does the regional board 9 and the potential for them to erode and discharge into
10 have any evidence that there were any exceedances of any {10  downstream water bodies.
1t of lhese constituents of concern or these water quality 11 Q  As you sit here today, do you have any
12 objeclives, rather, at any time? 12 evidence thal that cccurred?
13 A Notthat | — not that | know of. 13 A Anecdotal evidence.
14 Q The next table in order, Table 3.3 of 14 Q  Fromwhom?
15  Exhibit 63, refers to ground water. Do you see that 15 A From the complaint issued by the city of
16  {able? 16 Poway.
17 A Yes. 17 Q Is the complaintissued by the city of Poway
18 Q Does the regional board have ground water 18  something that Danis Bechter gave to you?
12 concems as regards my client's propery, oris it 19 A |believe Lisa Foster gave it to me.
20 surface water only? 20 Q Do you know one way or another whether those
21 A 1don't know. 21 are true, or do you accept them as true?
22 Q How about you as an enforcement officer for 22 A laccept them as frue.
23 the Regional Water Quality Contro! Board? Do you have 23 Q Have you ever seen Bill Meritz's
24 concems about whether my client's property is affecling 24 cross-complaint?
25  ground water? 25 A No.
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1 A I'm not sure where the water table resides on 1 QG Do you know today whether the site is
2 your client’s property. I'm not sure what kind of 2 stabilized as far as erosion control and sediment
3 aquifer, if any, or storage capacily is available 3 control is concemed?
4 undemeath the ground on your client's property. There 4 A From ihe photographs I've seen of the
5  Isapotential that the removal of the stream and 5 abatement work that was performed by the city of Poway,
6 placement of a pipe could potentially affect ground 6  sofar to date those BMPs seem to be preventing erosion
7 water recharge. 7 and discharge of sediment off-sile from your client’s
8 Q Aswe sit here today, does the regional board 8  property.
9 oryou, as ils enforcement officer, have any concems g Q Isityour understanding the city of Poway
10 about the effect of ground water given what's occurred 10 under that clean -~ or under an abatement order --
11 on my client's properiy? 11 strike that.
12 A I don't know. 1z Is it your understanding that the city of
13 Q s there anyone at the regional board, to 13 Poway, under an abatement warrant, went in and installed
14 your knowledge, that knows more aboul the effects of my 14 some BMPs?
15  client and his property as far as it affects waler 15 A Yes,
16  quality, other than you? 1le Q  What did you understand they did?
17 A Potenlially. 17 MR. LEON: Excuse me. Before you get too
18 Q  Who knows more — do you think might know — 18 muchinto it, | just want to check things out about how
1%  who do you think might know more than you? 12 you're feeling.
2¢ A About water quality? 20 MR. SIMPSON: Lunchtime? Why don't we go
21 Q  Atmy client's site. 21 ahead and take a break.
22 A | don't know, 22 THE WITNESS: Yeah. | could use a break.
23 Q Do you or {he regional board have any 23 MS. FOSTER: How long are we going to take?
24  evidence as {o whether the sediment load was changed by {24 ['m hoping short so we can keep going.
25 any of my client's conduct? 25 THE WITNESS: A half hour?




Christopher Means January 16, 2009
g9 91
1 MR. SIMPSON: How about 45 minutes because, 1 e-mail address on our web site would be received.
2 practically speaking, it will be 45 minutes anyway. 2 Q Do you know one way or the other?
3 MR. LEON: il's 12:30 now, so back at 1:15. 3 A ldon't.
4 oxok 4 Q I'mgoing to show you Exhibit 68,
5 (LUNCHEON RECESS) 5 MR. LEON: Woas there a 657
6 *oxox 6 MS. FOSTER: The last one was 64.
7 ! MR. SIMPSON: I'm sorry.
8 EXAMINATION CONTINUED 8 Q What I'm handing you, then, 'l mark as
9 BYMR. SIMPSON: % Exhibit 65. I'll take that back and use that one next.
10 Q  Sir, I'm going to hand you what is apparently 10 s what I've just handed you as Exhibit 65 the document
11 ane-mail, and it's from your file, Iticoks like 11 that you understood that Bill Moritz believed that he
12 Exhibit 64 is next. Do you see Exhibit 647 12 had sent earlier?
13 A Yes. 13 A Yes.
14 {Exhibit 64 marked) 14 (Exhibit 65 marked)
i5 BYMR. SIMPSON: 15  BY MR. SIMPSON:
16 Q And you recognize that as something from the 16 @  And this is an e-mail that discusses his
17 RWQCB file? 17  understanding that he had the authority to do contour
18 A Yes, 18  grading and landscape work?
19 Q  You know that because of the highlighter? 19 MR. LEON; Objection, Just a little
20 A Yes. 20 difficuity with respect to the document. You callit an
21 G Is this something that you got or you saw 21 e-mall, but it looks like something other than an
22 before? 22  e-mail. Forexample, a Word document. Can you tell us
23 A Yes. It's an e-mail that  wrote, so I'm 23 whythatis? Ordo you have anything that you need to
24 familiar with it. 24 do to clarify the record on that?
25 Q Take a moment, if you would, and familiarize 25 MR, SIMPSON: Yeah.
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1 yourself withit. 've got questions about an e-mail 1 Q Letme hand you Exhibit 68, and maybe thal
2 that Bill Moritz sent or didn't send to regional board. 2 will help shed light on that.
3 A {Nods head.) 3 MR. LEON: Thank you.
4 Q  Are you aware of an Issue between — | want 4 (Exhibit 66 marked)
5 lo say between you and Bill Moritz as to whether he had 5 BY MR. SIMPSON:
&  sent Mike McCann an e-mail earier than this? 6 Q Take a moment, if you would, and look at 66
7 A | comesponded with Dr. Moritz regarding the 7 in conjunction with 65.
8  e-mail that he sent — he said he sent to a Mike at the 8 Have you had a moment to look —
2  regional board. ] A Yes.
10 Q Did you ever get to the botlom of that? 10 Q - at Exhibit 667
11 A | attempted to find cut if either of the 11 A Yes.
12 staff members named Mike at our reglonal board ever 12 Q Isityour understanding that he believed he
13 received the e-mail In question. 13 sentyou an e-mail that is -- the contents of which are
14 Q  And what did they say? 14  contained in Exhibit 657
i5 A Neither Mike McCann nor Michael Porter had 15 A Yes,
16 any recolfection of ever receiving the e-mail. They 16 Q And Exhibit 65, of course, is a Word document
17  both checked their e-mail accounts and showed nosignof {17  bul not an e-mail, but that's an aftachment that he had
18 i having been sent in the fime frame he said it was 18 sentloyou?
19  sent. 19 A Yes.
20 Q Do you guys have a fillering system that 20 Q Given that, is it your understanding that
21 filters out e-mails? 21 Bill Moritz believed that he had the authority to do
22 A ldon't know. 22 grading and landscaping on his properiy?
23 Q Do you know whether all e-mails that are sent 23 MR. LEON: I'm going to object that it calls
24 {0 you are always received? 24 for speculation about what Mr. Moritz's state of mind is
25 A lwould assume that e-mails sent through an 25  orwas at that time.
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1 THE WITNESS: Can you repeat the queslion, i Q Do you have any understanding as to whether
2 please? 2 those conditional waivers were created as a consequence
3 BY MR. SIMPSON: 3 of a direclive from the govemnor?
4 Q s it your understanding that Bill Morilz 4 A Yes.
5  iold you that he had lhe authority of the city of Poway 5 Q Is it your understanding that those
& io do contour grading and landscaping? 6  condilional waivers were created as pait of the
K A That's what he stales in the letter. 7 govemor's effort to suspend certain requiremnents for
8 Q He also mentions that he believed that he had 8  obtaining WDRSs, for example?
% the authoerily of a Department of Fish and Game warden to 9 A Could you repeat the question, please?
1¢  proceed with the work that he was doing as of the time 10 MR. SIMPSON: Could you do me that favor?
11 {he game warden appeared on his property, fight? 11 {Record read)
12 A That's what the letter seems 1o indicate. iz THE WITNESS: Yes.
13 Q Did you ever contact the Depariment of Fish 13 BY MR. SIMPSON:
14 and Game warden? 14 G  I'm going to hand you Exhibit 67. On Page 3,
15 A No. 15 Mo. 13, is that the provision by which you believe the
16 G Whynot? 16  govemor suspended certain requirements regarding WDRs
17 A | didn't feel there was any need to, 17 temporarily as a result of the Wikch Creek fires?
18 G Would it make a difference o you if the 18 A {'t have to read the document o get context
19 Department of Fish and Game warden said that putting a 19  here.
20  pipe in the slream was okay? 20 {Exhibil 67 marked)
21 A No. 21 MR. LECN: Counsel, I'm golng to askyou a
22 Q  Whynot? 22 guestion about this document. Obviously it is what it
23 A Because in my estimalion the warden woufd be 23 s, and it probably will lead to a line of questioning
24 wrong. 24 that is more along the lines of legal interpretation,
25 Q And you'd still have water code provisions to 25  perhaps policy interpretation. Obviously, Mr. Means
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1 enforce? 1 will have Information factually with respect to what the
2 A There would still be permils required from 2 office's protocol may have dei}'eloped as a result of the
3 the Depariment of Fish and Games, from the city of Poway, 3 issuance of this document, but he probably wont have a
4 and potentially the Army Corps of Engineers, 4 ot of Information, I'm just guessing, wilh respect to
5 Q tikewise, if Bill Morilz had the authorily 5  what transpired with respect to Implementation from the
6  for performing the work that he had through the city of 6  governor's office on down to manager.
7 Poway, would you betieve that that still dogsn't relieve 7 MR. SIMPSON; 1 don1 have a lol of questions
8 him of obligations under the water code to the Regional 8  inhere, but we can see where it goes.
9 Water Quality Conlrof Board? 9 MR. LEON: All right,
10 A Yes, 10 THE WITNESS: Could you repeat the question
11 Q Because he sfill needs the permits that he 11 again?
12 would get through you guys, correct? 12 BY MR. SIMPSON:
13 A Righl. 13 Q Is it your understanding that paragraph 13 is
14 Q  And that would include WDRs? 14 the paragraph by which the governor suspended
15 A WDRs or Section 401 water quality 15  requirements for such things as WDRs?
16 cerification. 16 A | don't know.
i? Q Was there a time after the Wilch Creek fires 17 Q  I'm going to show you two documents,
18  that the requirements for obtaining WDRs were suspended? 18  Exhibit 68, which is an Executive Officer Summary Report
19 A Not exaclly. 19  dated November 14, 2007, and Exhibit 69, whichis a
20 Q  What do you mean by "not exaclly™? 20  Tentative Resolution R8-2007-0211, Take a moment, if
21 A 1know that the regional board, afler the 21 youwould, to familiarize yourself with those. And I'm
22 Wilch Creek fires, Issued conditional walvers for fire 22 going to ask some fairly broad questions.
23 related activities that may result in a discharge to 23 (Exhibits 68 and 69 marked)
24 isolated waters of the state, not under the jurisdiction 24 BY MR. SIMPSON:
25  of the federal government. 25 Q Have you had the chance 1o look at those?
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1 A Yes. 1 waiver under this resolution.
2 Q Do you believe that Exhibits 68 and 69 are 2 BYMR. SIMPSON:
3 the San Diego Regional Water Quality Control Board's 3 Q Why do you believa that he would not qualify?
4 method of implementing conditional waivers because of 4 A I you look at Page 6 of Exhibit 69, 6C,
5  the Witch Creek fires? 5  which slates "specific actions necessary to prevent or
6 A Yes. 6  mitigate an emergency. This does not include long-term
7 Q  And Ml hand you Exhibits 70 and 71 as well. 7  projects undertaken for the purpose of preventing or
8  Exhibit 70 — 8  mitigating a situation that has a low probability of
9 THE REPORTER: Excuse me. Could we go off 9 oceurrence in the short-term." In my mind, though I'm
10 the record? 10 ot alawyer, the project that Dr. Moritz did on his
11 {Off the record) 11 project -
i2 {Exhibils 70 and 71 marked) 12 MS. FOSTER: Fm sorry. Ours are not
13 BY MR, SIMPSON: 13 numbered, and so 'm nol sure which document we're
14 Q  Back on the record, 14 talking about here.
15 Sir, Exhibits 70 and 71, are they part of the i5 THE WITNESS: That would be tentative
16 effort of the regional board 10 implernent the direclive 16 resolution R9-2007-0211.
17  of the govemor o suspend WDRs? 17 MR. LEON: And what part are you reading
18 A | am not familiar with document 71, but | 18  from?
19  have no reason to believe {hat they aren't. 19 THE WITNESS: I'm reading from the general
20 Q Do you have any understanding about the 20 conditions, Section A, 6C.
21 period during which WDRs were suspended because of the {21 MR. LEON:; Thank you.
22 Witch Creek fires? 22 BY MR. SIMPSON;
23 A Yes. 23 Q You're talking about CEQA requirements,
24 Q  What period? 24 right?
25 A During — as soon as the govemor Issued his 25 A No. I'mlalking about the fact that
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1 emergency proclamation, which was -- or executive order, 1 Dr. Moritz was doing improvements to his property that
2 No. 67. 2 he stated so himself, he wanted to, you know, landscape,
3 Q And for how long were they suspended? 3 make — gel belter use out of his property. And in my
4 A ldon'tknow. 4 mind, that's a long-term project that doesn't allow for
5 Q  Did you ever falk wilh Bill Moritz about the 5  aconditional waiver.
6  possibility of his property not having WDRs issued 6 Q Dr. Morilz told you, didn't he, that after
7  because his property might qualify for the temporary 7 ihe Witch Creek fires there was a delugs of water that
8 allowance {o not have WDRs? 8 c¢ame down from a dam that broke or was taken down
9 A No. % upgradient?
19 G Do you believe that his property did not ever 10 A Yes,
11 qualify for the relief that the governor proposed? 11 G And he told you that trash and sediment and
12 MR. LEON: Objection. Calls for speculation. 12 debris ended up on his property?
13 Calls for a lagal conclusion. Relevance is an issue 13 A Ne.
14 with respect to whether this applies, and a foundation 14 Q Did he tell you that because of the winter
15  hasn't been laid with respect to whether Mr. Moritz ever 15 rains following the Witch Creek fires that he had
16  applied for a conditional permit under these 16 sedimentation and also scouring on his propery and deep
17 resolutions. 17 gullies and erosion rails on his property?
18 THE WITNESS: {am not familiar with the 18 A Yes.
19 resolulion contained or discussed in Exhibit 71. { have 19 G Now, gefling back to Exhibit 67, Item No. 13,
20 read through once the resolution contained in 20  one of the things that the govemor was requiring to be
21 Exhibit 89, And my reading of the tentative resolulion 21  suspended was regulations, rules, statutes pertaining to
22 number R8-2007-0211, | would -- it would be my opinion 22 restoration, right?
23 that he would most likely not be eligible for inclusion 23 A | don't know.
24 under this conditional waiver. And | know of no olher 24 Q  Well, it says that restoralion and related
25  project that was done like Dr. Moritz's that obtained a 25  aclivilies, lhose statutes, nies are suspended, right?
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1 A Are you talking about No. 137 1 A Yes,

2 Q  Yes. 2 {Exhibit 72 marked)

3 MR. LEON: Objection. Argumentative, The 3 BYMR. SIMPSON:

4  document speaks for itself. [ don't know what purpose 4 Q  And did you read that in approximately the

5 it serves to have the wilness repeat what the decument 5 June 2008 time frame?

6  says. 6 A Yes.

7 THE WITNESS: it does say that statutes, 7 MS. FOSTER: Can | see what document we are

8  rules, regulations and the requirements are suspended 8  talking about?

%  only to the extent necessary for expediting the removal 9 MR, SIMPSON: Yeah. Sorry. | don't have an
10 and cleanup of debris from the disaster and for 10 exira copyofit. {think you've seen it before as
11 implementing any restoration plan. 11 well
12 BY MR. SIMPSON: iz MS. FOSTER: Prebably so.

13 Q And related activities, right? 13 BYMR. SIMPSON:
14 A |l didn't see that. 14 Q Sir, I'm going to hand you what I've marked
15 Q  Have you had any experience in 13269, water 15 as Exhibit 73. Do you recognize that as Page 4 hyphen
16  code waivers from waste discharge requirements? 16 24 of the basin plan?
17 A No. 17 A Yes,
18 Q Have you ever heard of temporary waivers 18 {Exhibit 73 marked)
19  being given to folks to whom WDRs might apply under 19 BYMR. SIMPSON:
20 132697 20 Q The -
21 A No. 21 A | can't say for sure that this is the exact
22 Q Do you know that that possibility exists? 22 page from {he basin plan. it looks like it.
23 A Perhaps. I'm not sure. I'm not familiar 23 Q The highlighted portion there talks about
24 with the text of 13269. 24 selection of appropriate enforcement action. Do you see
25 Q  Are you gensrally familiar with the 25 that?
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1 possibllity of conditional -- or of waivers, temporary 1 A Yes.

2 waivers, from the WDRs? 2 Q  Were you trained to go through these steps

3 A Yes, 3 before selecling an appropriate enforcement action?

4 Q You're familiar with that being 13269. You 4 A | have had enforcement tralning, but not on

5  just aren't familiar with the content of it as you sit 5 this pariicular page of the basin pfan.

6  here today? 6 Q  Now the basin plan is what the regional board

7 A Right. 7 of San Diego prescribes for itself, right?

8 Q  You've seen the city of Poway's complaint, 8 A Yes. We developed it.

9 right? 9 Q  And staff proposes orders such as cleanup and
10 A | have seen a copy of it, yes. | believe 10 abatement crders such as the cleanup and abatement order
11 it's part of the evidence package that | supplied you. 11 2008-152 in this case, right?

12 Q And is it your understanding that the city of 1z A Yes,

13 Poway was demanding of the Moritzes that they restore 13 Q  And then, if adepted, it becomes an order of
14  the stream just like the RWQCB? 14  the board.

15 A Iwould have to refresh my memory looking at 15 A Yes,

16  the complaint. 1e Q  Has the regional board, looking al the first

17 Q  Whatis your understanding of what they are 17 bullet point, gathered evidence concemning the degree of
18 requiring of the Moritzes? 18 water quality impalrment involving the Moritz property?
19 A Iwould say their requirements are in line 19 A To the extent that it's necessary for this

20 with regional board's requirements; to remove the filf, 20  aclion, yes.

21 remove the pipe, and restore the stream in line with the 21 Q  What is the evidence concerning the degree of
22 restoration plan that Dr. Moritz developed. 22 water quality Impairment?

23 Q  Sir, I'm going to hand you Exhibit 72. Do 23 A There once was a stream on the site that had
24 you recognize that as something that Dr. Moritz provided §24  beneficial uses and hydrological and ecological

25 toyou? 25 funclions, and il's gone.
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1 Q Okay. And how about ihe threat to the public 1 double negative.

2 heallh, including the degree of toxicity of the 2 A Oh. Excuse me. That's comrect.

3 discharge? What evidence does it have in those regards? 3 Q That was a bad question.

4  Same thing? 4 How about the next bullet point? Does the

5 A Inthe case of discharge fililo a stream, | 5  regional board have any evidence as to the financial

6 have no evidence — | do not know where Dr. Moritz got 6  resources of Bill Moritz or Lori Moritz?

7 his fill from, so | don't know whether or not it's toxic 7 A Yes.

8  fill or not. | have no way to know that. 8 Q What evidence does it have?

9 Q  No evidence as you sit here foday, correct? 8 A What you have provided. And in regards to
10 A [have noidea of there being a toxicity 10 costs of creafing the plan, though I've never seen an
11 threatfrom his discharge, other than the potential of i1l  invoice that proves that, | have -- and you've also
12 sediment to be discharged into the neighboring streams 12 stated what you expect, or a bid you've had for what it
13 and o deirimentally affect organisms living in that 13 would cost to do the actual restoration work.

14 siream by smothering them. 14 Q  So at this point it has no actual dollar
15 Q How about the next bullet point, past history 15  costs for what it would cost to do the work, correct?
16  of discharge violations? As far as RWQCB is concemned, |16 MR. LEON: Asked and answered,
17 have there been any RWQCS violalions by Dr. Meritz an 17 THE WITNESS: | believe you statedina
18  any point before the June, or was it July, cleanup and 18 lefter or correspondence to me that it would cost
19  abatement order and 20087 19 $60,000.
20 A I'munaware of any. 20 BY MR. SIMPSON:
21 Q How about other discharge violations? 21 Q@ Do you have any information about the
22 A Notihat | know of. 22 financial ability of the Moritzes?
23 Q How aboul the next item, the degree of 23 A ldonot
24 cooperation or recalcitrance shown by the discharger? 24 Q Does anybedy within the RWQCB?
25  What are your lhoughts on that? Has Dr. Moritz been 25 A | don'tknow.
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1 cooperative or uncooperative? 1 MR. LEON: That was an incomplele guestion.

2 A In my opinion; Dr. Moritz was cooperative up 2 Arewe assuming that the question was does anybody

3 to apoint, and then he ceased being cooperative, 3 within the water board have information about

4 Q Atwhat point did he cease cooperation? 4 Dr, Moritz's economic ability? Financial resources?

5 A Atthe point where he aclually -- after the 5  BYMR. SIMPSON:

6  plan -- he complied with the original cleanup and 6 Q  Financlat resources. That's a belter

7 abatement order to the point of creating a restoration 7 question. Are you aware of whether anybody in the RWQCB

8  plan to restore the creek, he provided us a time line 8  has informatlon about the financial resources of Bill or

9 with which he said he could comply with the order and 9 Lor Moritz and thelr ability o do the work that was
10 restore the creek, and at the point where he needed to 10 contemplated In the stream restoration plan?

11 start the work, he backed away from his stated - 11 A The only financial information -- could you

12 willingness to comply with the order. And he also did 12 repeat the question one more time, please?

13 not follow through with getting grading permits from the 13 Q  Are you aware of whether anybody In the RWQCB
14 city or obtaining a stream bed alteration agreement. 14 has any information about Bl or Lorl Meritz's

15  Though he did submit an application, he's never 15 financtal resources and ability to implement the stream
16  concluded the process of gefting a stream bed alteration 116  resloration work?

17  agreemeni. 17 A Other than myself, no,

18 G Do you know why he cooperated to a point and 18 Q  There's another item here, a couple bullet

19  then ceased? 19 points down - well, | guess the next bullet point on

20 A {only know what you provided me in your 20 Exhibit 73 Is whether the tircumstances leading to the
21 lefter to me as for his reasons. 21 poncompliance have been corrected. As of today, has
22 Q You haven't contacted him to ask him why he's 22 there been a partial correction of some of the

23 nof proceading with the ptan, right? 23 circumstances leading to the cleanup and abalement
24 A No. 24 order?

25 Q  And by that you mean thal's correct? 1had a 25 A No.
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1 Q Let me show you if | can Exhibit 74. Maybe 1 Q  Well, you made a determination of what was
2 that's not the best picture. Do you recognize the 2 going on on the Moritz's property without having been
3 Moritz property within Exhibit 747 3 there, right?
4 A Yes. 4 A No.
5 {Exhibit 74 marked) 5 MR. LEON: Argumentative.
6  BYMR. SIMPSON: 6  BY MR. SIMPSON:
7 Q Do you see an arrangement of siraw rolls that 7 Q Canyou iel based on locking at this
8  were called out in the stream restoration plan? 8  photograph whether there's grading that's occurring?
9 A | see straw watlles. | can't tell you if 9 A | can see - it looks like scmeone's driven a
16 they are deployed in the way that the siream restoration 10 tractor around there, yes.
11 plan envisioned. 11 Q Infact, you can see the iractor on there,
12 Q Do you have that figure in front of you, the 12 right?
13 slream restoration plan we went over earlier? 13 A Hdon't know if it's grading or tilling the
14 MR, LEON; Exhibit 1. 14 soil or what the activity is. 1don't know when this
15 THE WITNESS: Yes. 15  picture was taken. | could guess.
16 BY MR. SIMPSON: 16 Q This was aclually, for reference,
17 Q Can you lock at one and then the other and 17 December 30, 2008.
18  compare and get an idea whether the straw rolls shownin |18 Can you tell, based on what you can see, that
19 Exhibil 74 are deployed in the way called for in 19  that looks like -- sirike that.
20  Exhibit 617 20 You didn't go out there in December, did you?
2t A Similar, but not exactly. 21 A No.
22 Q Do you know why they might have depariures in 22 Q  Are you aware of whether lhere's an ephemeral
23 some locations? 23 siream that intersects the -- or whether lhere are two
24 MR. LEON: Calls for specuiation. 24 connecting ephemeral streams on the neighbor's properly
25 THE WITNESS: No. 25  upgradient of the Moritz property?
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1 BY MR. SIMPSON: 1 A Historically, yes.
2 Q Incidentally, on Exhibit 74, where is the 2 Q Where did it historically go? The area where
3 dividing line on the property, if you know? 3 the hay bales are shown on Exhibit 74?
4 A 1would assume that in the middle of the 4 A Inthat direction generally, ves.
5  diagram where the Visqusen channel starts is 5 QDo you see those are hay bales and not siraw
6  approximately where the property line is. &  rolls, right?
7 Q  And then off to the right there is a barn, 7 A No, | did not.
g8 and behind the barn is a cut slope with some more 8 Q Cantteli?
9 Visqueen plastic. Do you see that? 9 A Can'ttell.
10 A Yes. 10 Q Are hay bales an approved BMP?
11 Q s it your belief that the property line r1 A Approved by who?
12 basically extends between those two end lines of 12 Q Calirans.
13 Visqueen plastic? 13 A It'skind of -- | don't know if Caltrans's
14 A Roughly, yes. 14 BMP manual still includes hay bales.
15 Q  The property to the north appears to be 15 Q Have you ever seen the condition of flowing
16  undergeoing grading activities. Do you see that? 16  water on the neighboring property during a rain event?
17 A Yes. 17 A No.
18 Q s that something for which there is a 18 Q  The pipe that was the -- or is the subject of
19 permit? 19 your tentative cleanup and abatement order, are you
20 A | don't know. 20 aware of whetier that's been partly removed?
21 Q Based on what you see here, are you critical }21 A Yes.
22 ofthe work that -- as an enforcement officer, thal's 22 Q Do you know where it has been parlly removed?
23 being performed on the neighboring property? 23 A No.
24 A | haverft been on the neighboring property, 24 Q Do you know what footage of its total length
25  sol can't really make a determination. 25  was removed?
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1 A Ne 1 BYMR. SIMPSON;
2 Q  Are you aware of whether it has been disabled | 2 Q Is that something that looked different when
3 sothatit does nol capture water and fransmit water 3 you first saw it in August of 20087
4 through it? 4 A Yes.
5 A Yes, 5 Q s this an improvement as far as the BMPs are
6 Q |thas? 6  concerned?
7 A 1believe so. 7 A Yes.
8 Q Ifthe pipe is disabled, do you believe that 8 Q  And this is before the city of Poway came
9 there's slill a need to remove it? 9 onto the site, right?

10 " A That depends on the exact location of the 10 A |dontknow.

11 pipe. If the pipe is in an area that was once waters of 11 Q Do you know the date that the city of Poway

12 the state, yes, | believe the pipe should be removed. 12 performed its abatement work?

13 Q And you're referring to the historic stream 13 A | don't remember the exact date.

14 bed? 14 Q December?

15 A Yes. I'mreferring to the -- to the best of 15 A Yes,

16  myknowledge, the topography that exisled in 2005. 16 Q  Another thing that was mentioned while at the

17 Q I'm going to show you Exhibit 75, which is 17 site In August was concerns about vectors within the

18  basically an overhead shot of the properiy, also taken {18  drain that was depicted in the earlier exhibit. And the

19 on December 30 of 2008. Do you see the straw rolls 19 suggestion was that the bottom of the drain be filled

20 there? 20 wilh concrete so that there would not be standing water.

21 A On Dr. Moritz's properiy? 21 Do you recall that conversation?

22 Q  Yes. 22 A Yes

23 A Yes. 23 Q Exhibit 77 shows concrete having been poured

24 {Exhibit 75 marked) 24 in order to resolve that problem, right?

25 W 25 MR. LEON: Canwe go off the record for a

114 116

1 BYMR. SIMPSON: 1 moment, please?
2 Q Do you believe that the siraw rolls are 2 MR. SIMPSON: Sure.
3 essentially in the location of the historic stream bed? 3 {Discussion off the record)
4 A | believe no. 4 MR. SIMPSON; 77 is the poured bottom in the
5 Q  Where do you believe the historic stream bed 5  drain, poured concrete bottom, for vector control.
6  was in relation to any landmarks, such as the plastic 6 {Exhibit 77 marked)
7 creek or the straw rolls? 7 BY MR. SIMPSON:
8 A bwould venture to guess that the Visqueen 8 Q  Exhibit 78 shows a couple of straw rolls near
9  channel most closely represents where the original 9  the barn. Do you see thal?

10  stream bed was. 10 A Yes.

i1 Q Do you know one way or the other? 11 (Exhibit 78 marked)

12 A Iwould need to superimpose other historical 12  BY MR, SIMPSON;

13 photographs on that to determine that. 13 Q And those weren't there in August, were they?

14 Q  One of the things that you are requiring in 14 A No.

15  the cleanup and abatement order is the protectionofa {15 Q In August you counted three straw rolis?

16 drain; is that right? 16 A Correci

17 A That's not exactly right, no. It's not 17 Q Going back to the earlier exhibit, 75, what

18 explicitly called out in the cleanup and abatement 18 is the number of straw rolls that you can see in that

19 order. 19 photograph?

20 Q  Since | showed you the piclure, we might as 20 MR. LEON: Could you hold up 75 so we can

21 welllook atit. Are you aware if — are you familiar 21 figure out which cne it is?

22 with the drain that's shown in Exhibit 767 22 THE WITNESS: {Indicating.)

23 A Yes. 23 MR. LEON: Thanks.

24 (Exhibit 76 marked) 24 THE WITNESS: Al this elevation, it's

25 M 25 difficult for me 1o see whether or not straw - to
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1 discern between gravel bags and straw rolls as opposed 1 Q Does the RWQCB have any enforcement authority
2 to the channel and oufside of the channel. If | count 2 for preventing this kind of thing?
3 the number of fiber rolls | see outside of the channel, 3 MR. LECN: Lacks foundation with respect to
4 {count 10. 4 whether that property owner obtained applicable permits
5 BYMR. SIMPSCN: 5 from the city or the regional board or anybedy else.
6 Q  And how many were called for in the stream 6 THE WITNESS: Yeah. I'm not familiar with
7 restoration ptan, Exhibit 617 T the property and I'm not familiar if he's received any
8 A 10, 11--12, 8  pemnits or the — from these aerals, 1 can't tell if
9 Q Do you know whether straw rolls were removed 9  any damage has been done to waters of the slate. i'm
10 as part of the abatement efforts by the city of Poway? 10 not familiar wilh the property, so | can't say.
11 A ldonot 11 BY MR. SIMPSON:
12 Q Do you recegnize Sean Marsden's properly in 12 Q Do you see the ephemeral siream that
13 Exhibit 797 13 Dr. Moritz is being criticized for having changed in
14 A That seems to look like his property. 14 Exhibits 81 and 827
15 (Exhibit 79 marked) 15 A |see where | imagine it could be an
16  BY MR. SIMPSON: 16  ephemeral stream running through the project.
17 Q Did you see any sediment that you believed 17 Q Do you know where the ephemeral stream runs
18 had come from the Moritz property on his property as 18 on that neighboring property to the nornh?
19  of --well, at any time? 19 A Iwould say it generally bisects the property
20 A No. 20 inhalf and running in a norlh (o south —
21 Q I'mgoing to hand you Exhibit 81 and 21 Q Toward the hay bales?
22 Exhibit 82, which is actually a portion of Exhibit 81, 22 A Probably right in the palh of the hay bales.
23 butblown up. Can you teli from looking at those two 23 Q  Are you aware of whelher it actually cuts
24 photographs what's going on there? 24 over toward the horse cormrals shown in Exhibits 81 and
25 A No. 25 827
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1 (Exhibits 81 and 82 marked) 1 A | know that from looking at historical aeral
2 BYMR. SIMPSON: 2 photographs, there is a siream that runs aboul where the
3 Q  Can you tell from looking at the fractor and 3 sand bales are, and there was another one that comes in
4 the soil in front of and behind the tractor whether that 4 from the south side and is now culverted under Crocker
5  ftractor, as of the time of this photograph on 5  Road. Where they joined up, | can'{ exaclly say. But
6 December 30, 2008, was grading or tilling? 6  two streams joined up into one on Dr. Meritz's properly.
7 A lcan'ttell if it's moving or if it's just 7 Q  Let me show you Exhibit 83. Do you recognize
8  parked there. §  that as the culvert thal goes beneath Crocker Road, to
9 Q Can you tell from the scils around it whether 9  the neighbering properly to the north?
10 the ground looks as though it was freshly disturbed? 10 A | haven't walked up there and looked at it,
11 A Itiooks fike it's been tilled. 11 solcan't say.
12 Q Do you see any vegelation growing on the 12 (Exhibit 83 marked}
13 areas that were tilled? 13 BY MR. SIMPSON,
14 A Yes. 14 Q  Never been up there?
15 Q Where do you see vegetation growing on the 15 A No. I've never been on the adjoining
16  filled areas? 16 property, except whenyou and 1 looked at the inlet pipe
17 A Thetrees. The column of trees and the other 17  pordion.
18 lree. 18 Q  You've been on Crocker Road, right?
19 Q Not on the actual furrows of the tilled 12 A Yes.
20 areas, though. 20 Q  Likewise, with Exhibit 84 -- whoops. Let me
21 A Yes. 21  ‘Yrade you. That's a view the other direction of that
22 Q From the standpoint of he RWQCB, doesthe {22 same culvert and ephemeral siream. Can you tell one way
23 RWIQICB care one way or another about this type of 23 or the olher whether that's the ephemerat stream that
24 activity? 24  leads to the Morilz property?
25 A What do you mean, care? 25 A | canttell from these photos.
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1 (Exhibit 84 marked) 1 recalithat?
2 BYMR. SIMPSOM: Z A Yes.
3 Q Now, assuming that it is the ephemerat siream 3 Q Does Exhibit 86 show the straw rolls having
4 thatleads to the Moritz property, are you aware of 4 been staked through the center, which was a concern of
5  having or intending to have Dr. Meritz restore his 5  yours as far as them previously -- thal's a bad
6  siream fo something that locks like whal's shown in & question. Your concern was that the straw rolls were
7 Exhibit 847 7  staked on the sides rather than through the center,
8 A [can'say. 8  right?
9 G Whynot? 9 A No.
10 A Because this Is not the contours that | 10 {Exhibit 86 marked)
11 have -- | don't know about the adjacent properiy. | 11 BYMR. SIMPSON:
12 know what the city of Poway has provided tepography maps 12 Q  What concern did you have about the straw
13 as towhat Dr. Moritz's stream [ooks like. I'm 13 rolls?
14  concerned with this order, with Dr. Moritz's stream 14 A When | inspacted the site In August and
15  segment. ¥m not famifiar with the other site, so | 15  inspected the straw rolis, my concern was that the
16 cantsay. 16 stakes were not through the straw roll but to the side
17 Q  From the standpoint of storm water 17  of the straw roll, which, if there was a significant
18 management, are you critical of what you see in 18  rain event, could cause the sediment control BMP to
19 Exhibits 84 and 82? 19 fail
20 A There's alot of disturbed soil there, and so 20 MS. FOSTER: Can we get clarification about
21 thereis a potential for sediment potentiatly to -- if 21 what exhibit we're looking at?
22 thatin factis an ephemeral stream I'm looking atin 22 {Discussion off the record)
23 84, yeah, there's - | would love to see It vegetated, 23  BYMR. SIMPSON:
24 Q  So that it holds the setllement, keeps it 24 Q And your answer was that your concern was the
25  from gstting ransported? 25  staking of the siraw rolis on the side, and you wanted
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1 A Certainly. 1 1o have them siaked through the center?
2 Q I'm going to show you Exhibit 85, which shows 2 A There was — when you say staked through the
3 another view of the culvert beneath Crocker Road. Are 3 side, | think that's not descriplive. The stake was not
4 you ciitical of what you see there as far as the 4 inthe siraw roll at all. There was no way for it to
5  condition of the culveri? 5 hold it down like it's portrayed here in Exhibit 86.
6 A lcan't say. 6 Q I'm going 1o show you Exhibils 87 and 88.
7 {Exhibit 85 marked) 7 From a storm waler standpoint, what do you see depicted
8 BY MR. SIMPSON: 8 inthese two exhibils, 87 and 887
9 Q it's okay, then, in your mind to have -- from 9 A | see water running down a road.
10 a storm water standpoint, to have a culvert thal's more 10 {Exhibits 87 and 88 marked)
11 than haif full of debris? 11 BY MR, SIMPSON:
12 A Depends on how it functions during a rain 12 Q [I'Hrepresent to you both of these pholos
13 event 13 are taken of Crocker Road in the vicinity of the culvert
14 Q You belisve that the city of Poway has 14  beneath Crocker Road. Do you see the storm waler
15  obligated itself in the cily of Poway's JURMP to clear 15 overtopping the road In Exhibit 877
16  drains, including the drain that you see depicted in 16 A lcan' really lell what I'm seeing in 87.
17  Exhibit 85, so that it transmits water freely? 17 Q How about 887 Do you see sediment {ranspor,
18 A Could you repeat the question, please? 18  evidence of sediment transport in Exhibit 887
19 Q  Are you aware of whether the city of Poway 19 A Yes,
20 obligated itself in its JURMP to clear drains, including 20 Q Do you know whether (hat water flows
21 the drain shows in Exhibit 857 21 ultimately through the neighboring property 1o the north
22 A Fm not aware, 22 of the Moritz property and then onto the Morilz
23 Q  When you were out at the property in August 23 property?
24 of 2008, one of the concerns you raised was the slaking |24 A 1don'know.
25  of straw rolls and the trenching of straw rolls. Do you 25 Q Allsight. I'm going to show you Exhibit 89.
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1 Do you see the ephemeéral stream in Exhibit 89 on the 1 ambiguous.
2 neighboring property in this photograph? 2 BY MR. SIMPSON:
3 A | see water flowing. | can't tell you - 3 Q Do you believe ihat the discharge can be
4 it's too blurry to tell whether that's & stream. I'm 4  cleaned up?
5  notsure. 5 A Yes.
6 {Exhibit 89 marked) ) Q Is {hat if the stream restoration plan, for
7  BY MR. SIMPSON: 7 example, is implemented?
8 Q Can'ttell whether that's water there? 8 A Yes.
9 A | seewater, 9 Q How about the need for taking immediale
10 Q Canyoutell— 10 aclion? Do you believe that the site right now has been
11 A Butin the overall context of the picture, | 11 stabilized sufficient to protect water quality and
12 can'ttell you if the water flowing in that thing is 12 downstream property from immediate threats from winter
13 flowing through an ephemeral stream. 13 storms?
i4 Q Can you tell whether sediment is being 14 A idon'tknow.
15 transported onto the Moritz properly based on that 15 Q What would you need to know in order to
16  photograph? : 16  answer that?
17 A Yes. 17 A |would need to know the intensity of
18 Q  Now, Dr. Moritz contemplated using a pipe to 18 potential sterms that may occur in the future.
19  contain the water, such as the water shown in 19 Q Have you talked to Danis Bechter about the
20 Exhibit 89, right? 20 measuring that he implemented for the city of Poway?
21 A Yes. 21 A Yes.
22 Q Do you beligve that had he pursued the 22 Q What has he said about thelr capability of
23 appropriate permits, he could have had success in 23 handling storm events?
24  getling approval for that pipe? 24 A Up to this point, they seem to be working.
25 A | dontknow. 25 Q How are the storm events that we've had since
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1 Q  What steps do you believe he would have 1 they've been implemented as compared to your larger
2 needed to go through in order to get o that point where 2 storm events?
3 he would have had approvai? 3 A | 'haven't seen the rainfall data, so 1 can't
4 A He would have needed to go through either 4 make a judgment on that,
5  obtaining a 401 water qualily certification, performing 5 Q Do you believe that the -- or do you have any
6  CEQA, gelting grading permits, stream bed alteration &  information one way or another about whether these, for
7  agreements, and potentially 2 404 permit from the Army 7 example, would meet the 100-year, 24-hour storm event
8  Corps of Engineers. 8  criteria?
9 Q Do you believe that CEQA was required in this 9 A ldontknow.
10 circumstance? 10 Q Do you believe that Dr. Moritz or Lori Moritz
il A Yes. 11  obtained any economic benefit because of the
12 Q  Why? 12 noncompliance that you believe has occurred?
13 A Because i believe the project as Dr. Moritz 13 A Yes.
14  completed it constilutes a project under CEQA as defined {14 Q  What economic benefit do you believe that
15 by CEQA. 15 theyve realized?
16 Q Do you believe that he would not have 16 A 1believe they realized benefit by not
17  qualified for any exemptions? 17  obtaining the appropriate permits, by not geoing through
18 A ldonot. Let me state | do not believe he 18  the CEQA process, by not hiring a civil engineer to
19 would have qualified for a categorical exemplion under 19 properly think the project through and implement it
20 CEQA. 20 appropriately.
21 Q  Getling back 1o exhibit - | believe it's 73, 21 Q Before this case have you ever had any
22 doyou believe the bullet point whether the discharge 22 working relationship with Danis Bechter?
23 canbe cleaned up has been addressed by the regional 23 A No.
24 board, fourth to the bottom? 24 @ How abouf with David Rizzuto of the city of
25 MR. LEON: The guestion is vague and 25  Poway?
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1 A No. 1 DECLARATION UNDER PENALTY OF PERJURY
2 Q How about Donald Sharp of the city of Poway? 2
3 A No. 3 |, CHRISTOPHER MEANS, do hereby cerlify under
4 Q How aboul Sam Tadros of the city of Poway, 4 penailty of perjury thal i have read the foregoing
5  now at the county? 5 transcipt of my deposition taken January 18, 2009; that
6 A No. 6  have made such corrections as appear noted herein, in
7 Q How about Jim Lyon? T ink, initialed by me; that my testimony as contained
8 A No. 8  herein, as comecled, is true and comect.
g Q How about socially? Did you ever have any 9 DATED this day of .
10 involvement with any of those guys socially? 10 20 . at , California.
11 A No. 11
12 Could | request a quick break. 1z
13 MR. SIMPSON: Sure. 13
14 {Off the record) 14 CHRISTOPHER MEANS
15 MR. SIMPSON: | propose that we have 15
16  Mr. Means sign the transcript under the penalty of 16
17 perjury, waiving the requirement of any notary; thathe |17
18  do so within 30 days of presentation of the transcript 18
19  to him; that the original be sent directly to Mr. Means 19
20 here at 9174 Sky Park Court — 20
21 THE WITNESS: Suite 100. 21
22 MR. SIMPSON: -- Suite 100, San Diego. 22
23 921217 23
24 THE WITNESS: 92123. 24
25 MR. SIMPSON: And then you'll be given a 25
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1 plece of paper that you can write down any page and line 1 REPORTER'S CERTIFICATION
2 number where you have a change lo an answer, and 2
3 indicate what the change Is. 3 |, Tamara L. Espino, Cerlified Shorthand
4 And then V'd like to have a self-addressed 4 Reporier, in and for lhe State of California, do hereby
5  stamp envelope in there to me. Il maintain custody of 5  certify:
6 the original, make it available lo counsel on request. 6
7 And we talked off the record, Counsel Jorge Leon and |, 7 Thal the wilness named in the foregolng
&  aboutl having a rough transcript prepared as soon as 8 deposition was, before the commencement of the
9  praclicable without killing off the court reporter. 9  deposition, duly administered an cath in accordance with
10  That will become part of the record, with the 10  Code of Civil Procedure Seclion 2084; that the testimony
11 understanding thai it will be supplemented wilh the 11 and praceedings were reported stencgraphically by me and
12 cerified copy when we receive a certified copy. Okay? 12 later transcribed into computer-aided Iranscription
13 MR. LEON: Okay. What that does Is allows 13 under my direction; that the foregoing is a true record
14  Doug lo go ahead and submit his response to our 14 of the testimony and proceedings taken at that time.
15  submiltal, which Is based on lhe deadline issued by the 15
16  notice of hearing using the drafl of the transcript. 16 1N WITNESS WHEREOQF, | have subscribed my name
17  That information will be subject to being updated and 17 this 21si day of January, 2009.
18  correcled, if nacessary, based on the final version of ig
19 the franscript that will be put out after his deadline. 13
20 THE WITNESS: Okay. 20
21 MR. SIMPSON: Okay? 21
22 MR. LEON: Sounds good. 22 Tamara L. Espino, CSR No. 9494
23 MR. SIMPSON: Allright. Thank you. You've 23
24 been very patient. 24
25 (The deposition concluded at 2:42 p.m.) 25
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20 PagoMo.___ iineNo____ Changeio:
21
22 Reason for change:;
23 PageNe._____LlineNo.____ Changelo;
24
5 Reason for change;
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2

3 PageNo.__ linaNo.___ Changefo:

4

5 Reason for change:

6 PageMNo.___ LineNo____ Changelo;

ki

8 Reason for change:

¢  PageNo.__ Lline No. Change to;
10
11 Reasen for change:
12 PageNo.__ tineNo.____ _Changeto:
13
14 Reaseon for change:
15 PageNo____Line No. Change to:
16
17 Reason for changs:
18 PageMNo._ __LlineNo___ Changelo
19
20 Reason for change:
21
22 SIGNATURE: DATE:
23 CHRISTOPHER MEANS
24
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